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ARTICLES



THE OBLIGATORY PRELIMINARY RULING PROCEDURE AND ITS  
ENFORCEMENT IN THE CZECH AND SLOVAK LEGAL ORDER

VÁCLAV STEHLÍK

Senior lecturer of EU law at the Department of European 
Law,  Faculty  of  Law,  Palacký  University  in  Olomouc, 
Czech Republic; contact: vaclav.stehlik@upol.cz.

Abstract: The article focuses on the application of the EU procedural rules in the 
Czech constitutional order; namely on the obligation of courts of last instance to 
initiate the preliminary ruling procedure under art.  267 TFEU. First,  the article 
gives a basic survey of the ECJ’s perception of this obligation. Then, it focuses on 
the relevant case-law of the Czech Constitutional Court that, under certain condi-
tions, considers the violation of this obligation to be a breach of the right to one’s  
statutory judge; this right being protected by Charter of Fundamental Rights and 
Freedoms. Consequently, the article shows that the obligation of Czech courts to 
use the preliminary ruling procedure under art. 267 TFEU and conditions for its 
application and enforcement are based both on the EU and Czech law.

Keywords: preliminary ruling procedure, right to one’s statutory judge, Court of 
Justice  of  the  European  Union,  Constitutional  Court  of  the  Czech  Republic, 
Charter of Fundamental Rights and Freedoms, Treaty on the Functioning of the 
European Union
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Introductory remarks1

The  preliminary  ruling  procedure  under  art.  267  TFEU2 has  been  an 
extraordinarily important part of the EU judicial framework. In this pro-
cedure the Court of Justice of the European Union (further only “European 
Court of Justice” or “ECJ”) formulated the fundamental principles for the 
application of EU law3 in the legal orders of Member States (such as the 
direct effect of EU law or supremacy of EU law over conflicting national 
law)  and  gave  its  seminal  interpretative  judgments  that  constituted  the 
present visage of the EU integration.4 Under art. 267(2) TFEU a national 
court of lower instance may initiate the preliminary ruling procedure if it 
considers that a decision on the question of EU law is necessary to enable 
it to give a judgment in the case concerned. In relation to national courts of 
last instance the art. 267(3) TFEU formulates an obligation to initiate this 
procedure. One of the crucial points in the EU integration process was the 
interpretation and enforcement of this obligation.

In the following we will give a basic outline of the ECJ’s perception of art. 
267(3) TFEU. Then, we will focus on the decision of the Czech Constitu-

1 The article was prepared under the research project of the Grant Agency of the 
Czech Republic entitled National procedural autonomy and the application of  
the EU law, no. 50710601/33, 2009-2010. An earlier version was presented at 
the VIIIth World Congress of International Association of Constitutional Law, 
Mexico, December 2010. I would like to thank Ondrej Hamuľak for his helpful 
comments on the earlier version of this paper.

2 Treaty  on  the  Functioning  of  the  European  Union;  by  the  Lisbon  Treaty 
revision  since  1  December  2009,  it  replaced  the  former  EC  Treaty. 
Consequently the present article 267 TFEU corresponds to the former art. 234 
TEC. Where appropriate, we will refer also to the old numbering; this concerns 
especially  the  pre-Lisbon  case-law  of  both  the  ECJ  and  the  Czech 
Constitutional Court.

3 Before the Lisbon Treaty revisions the term “Community law” or “EC law” 
was  used;  we  preserve  it  when referring  to  the  pre-Lisbon case-law.  After 
Lisbon Treaty revisions the EC law principles apply to all EU law.

4 For  details  see  most  recently,  f.e.  M.  Broberg,  N.  Fenger,  Preliminary 
references  to  the  European  Court  of  Justice,  Oxford  2010;  the  Czech 
monographs: M. Bobek, J. Komárek, M. Passer, M. Gillis, Předběžná otázka v  
komunitárním  právu (2005)  or  V.  Stehlík,  Řízení  o  předběžné  otázce  v  
komunitárním právu (2006).
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tional Court5 that dealt with the duty of Czech courts to initiate the 267(3) 
TFEU procedure  based on  the  Czech  constitutional  rules.  Last  but  not 
least, we will make a note on the counterpart decision of the Slovak Con-
stitutional Court.6

The ECJ and the exceptions to the use of 267(3) procedure

Due to the importance of the preliminary ruling procedure the decision if 
there is the obligation to initiate the procedure and if there are some excep-
tions from this obligation was of a great concern for EU law. Therefore,  
the ECJ could not let the use of this procedure unguarded and leave the 
interpretation to the national level as the main raison d’être of the prelim-
inary ruling procedure is the uniform application of the EU law, especially 
(but at present definitely not only) the internal market rules, in all Mem-
bers  States.  Simultaneously,  although the relationship between ECJ and 
national courts is not primary based on hierarchy but on cooperation, the 
procedure helps to maintain the supreme authority of the ECJ as far as the 
interpretation/validity  of  the  EU law is  concerned.  Therefore,  the  ECJ 
could not leave “the reins off its hands”.

On the other hand, the necessity to formulate basic limits of the obligation 
to initiate the procedure was quite a “practical” matter as it was not desir -
able that national courts would be forced to ask questions also in relation 
to clear or already clarified issues. It was the task of the ECJ to set up reas-
onable limits that would still preserve the main raison d’être of the proced-
ure as mentioned above.

Therefore,  in  a  very  early  case  Da  Costa7 the  ECJ  concluded  that  the 
authority of the decision already given by the ECJ may deprive the obliga-
tion of its purpose and thus empty it of its substance. This is the case espe-
cially where the case is materially identical with a case which has already 
been subject of a preliminary ruling in a similar case.8 Though the  case 
concerned proceedings before different national courts and with different 
parties,  the  circumstances  and  questions  raised  in  Da  Costa  case  were 

5 II. ÚS 1009/08, decision of January 8th, 2009.
6 IV. ÚS 206/08-50, decision of July 28th, 2009.
7 28-30/62 Da Costa en Schaake NV, Jacob Meijer NV, Hoechst-Holland NV v.  

Netherlands Inland Revenue Administration [1963] ECR 31.
8 Comp. ibid, para 38 of the judgment.
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materially the same as in the previous case Van Gend en Loose.9 Based on 
this approach the ECJ stated that there was no rationale why to initiate the 
preliminary ruling procedure and reinterpret the Treaty articles concerned; 
all other EC courts are bound by the interpretation already given by the 
ECJ (acte éclairé theory).10

A similar conclusion was made by the ECJ two decades later in a seminal  
case  CILFIT11 in  relation  to  situations  when its  previous  decision  had 
already dealt with a point of law in question though the cases were other-
wise (materially) dissimilar.12 However, unlike the case Da-Costa, the ECJ 
formulated more precisely conditions under which the application of Com-
munity law may be obvious as to leave no scope for any reasonable doubt 
how the manner should be resolved. Consequently, the national court of 
last instance is not obliged to initiate 267 TFEU procedure if convinced 
that the matter is equally obvious to courts of other Member States and to 
the ECJ itself (acte clair theory).

To make this conclusion the national court must take into consideration 
characteristic  features  of  Community  law  and  particular  difficulties  to 
which its interpretation gives rise. Specifically, the national court:

• must compare official versions of Community law;13

• must bear in mind that:

9 The questions concerned the direct effect of the prohibition to raise customs 
duties in the European Community in the transitional period before their total  
abolition in 1968; for more see  26/62 NV Algemene Transport-en Expeditie  
Onderneming van Gend & Loos v. Netherlands Inland Revenue Administration 
[1963] ECR 1.

10 However,  it  does  not  mean  that  the  national  court  could  not  employ  the 
preliminary ruling procedure any time it finds it necessary; it may also try to 
persuade the ECJ to change its interpretation of the EU law provisions; see f.e.  
C-267/91 a  C-268/91  Criminal  proceedings  against  Keck  and  Daniel  
Mithouard [1993]  ECR  6097;  for  more  see  A.  Toth,  The  Authority  of  
Judgements  of  the  European  Court  of  Justice:  Binding  Force  and  Legal  
Effects,  Yearbook  of  the  European  Law,  Claredon  Press 19-20  (1984);  V. 
Stehlík,  Účinky rozhodnutí Evropského soudního dvora v řízení o předběžné  
otázce , Právny obzor 4/2005, 312-334.

11 283/81Srl CILFIT and Lanificio di Gavardo SpA v. Ministry of Health  [1982] 
ECR 3415.

12 Comp. para 14 of the judgment.
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1.  Community law uses its own terminology;

2. legal concepts do not necessarily have the same meaning in 
EC  law  and  national  law  –  this  requirement  reflects  the 
autonomous character of EC law;

3. every provision of Community law must be interpreted con-
textually and in relation to Community law as a whole.

Although  it  might  have  seemed  that  the  ECJ  opened  a  legal  way  for 
national courts to evade the use of this harnessing procedure, the  condi
tions were formulated so strictly that it was problematic to satisfy them 
even for national high or supreme courts.14 The main motivation for the 
ECJ to endorse these conditions was the fact that the national courts (espe-
cially supreme courts) would reject to use the 267 TFEU procedure and 
respect the authority and unique function of the ECJ. Therefore, the condi-
tions formulated in CILFIT were to make pressure on national (supreme) 
courts to use the preliminary ruling procedure and accept the ECJ author-
ity.15,16

It is hard to statistically evaluate whether the “tactics” of the ECJ were 
successful; still, as we will see below in the decision of the Czech Consti-
tutional Court the use of the 267 procedure in the light of CILFIT criteria 

13 The importance of this comparison may be clearly read from previous case-
law, see f.e. 29/69 Stauder v. City of Ulm [1969] ECR 419, para 3.

14 For recent  discussions on the use of  the CILFIT criteria  and their  possible 
reformulation,  see.  f.e.  M.  Broberg,  Acte clair revisited:  Adapting the acte  
clair  criteria  to  the  demands  of  the  times,  Common  Market  Law Review 
45/2008, 1383 ff.

15 See  G.  Mancini,  D.  Keeling,  From  CILFIT  to  ERT:  The  Constitutional  
Challenge Facing the European Court, Yearbook of European Law 3 (1991); 
D. Blanchet, L’usage de la théorie de l’acte clair en droit communautaire: une  
hypothèse de mise en jeu de la responsabilité de l’etat français du fait de la  
fonction jurisdictionelle?, Revue trimestrielle de droit europeén 2/2001, 396-
438; M. Bobek, Porušení povinnosti zahájit řízení o předběžné otázce podle čl.  
234(3) 39 (2004).

16 The binding force of the ECJ judgement in the preliminary ruling procedure 
was formulated also in relation to the rulings on validity of EU law; see case 
66/80  SpA  International  Chemical  Corporation  v.  Amministrazione  delle  
Finanze dello Stato [1964] ECR 1191.



vol. 3, UWM Law Review 11

was part of the judicial review before national constitutional courts and 
their enforcement of 267(3) obligation.

In  this  context  let’s  add  that  the  enforcement  of  the  obligation  under 
267(3)  was  supported  much  later  in  case  Köbler.17 Therein,  the  ECJ 
declared that the violation of the obligation to refer a question to the ECJ 
is a breach of EU law for which Member States may be found liable and 
individuals who suffered damage may bring the liability action to national 
courts. This will be possible only in case of a sufficiently serious and flag-
rant  breach of this obligation and with respect  to  specificity of judicial  
functions of national courts.18

To summarize the preceding paragraphs, it is clear that the obligation to 
initiate the preliminary ruling procedure is rooted in the EU law. In several 
seminal  decisions  the  ECJ  formulated  limits  of  this  obligation  rather 
strictly. Its main motivation was the necessity to keep its exclusive com-
petences in the EU judicial architecture and, thus, through its case-law to 
ensure  the  uniform  application  of  the  EU legal  system in  all  Member 
States.

Moving from the EU to national level, the main issue is how the obligation 
under 267(3) and, consequently, the necessity to reflect the CILFIT excep-
tions  from this  obligation  was reflected in  the  national  legal  orders  of 
Member States, namely in the Czech legal order. The ECJ’s jurisprudence 
was scrutinised in the decision of the Czech Constitutional Court (further 
referred as “CCC”). In the following chapter we will briefly summarize 
the CCC’s decision in case “Pfizer” and draw attention to the basic conclu-
sions related to the preliminary ruling procedure.

17 See C-224/01Gerhard Köbler v. Republik Österreich [2003] ECR I-10239. For 
early  ccommentaries  on  this  case  see  f.e.  P.  Wattel,  Köbler,  CILFIT  and 
Welthgrove: We can’t go on meeting like this, Common Market Law Review 
41/2004,  177  ff;  C.  Classen,  Case  C-224/01,  Gerhard  Köbler  v.  Republik  
Österreich, Common Market Law Review 41/2004, 87 ff.

18 Comp. esp. para 53 of the judgment. For a recent enforcement action of the 
Köbler liability rule see  C-379/10 Commission v Italian Republic,  an action 
brought  on  July  29th,  2010.  Possibly  the  EU  Commission  could  initiate 
infringement proceedings under art. 258 TFEU also against a Member State 
whose court breached the obligation in art. 267 TFEU; this procedure has not  
been used yet.
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Reflection of CILFIT criteria in the decision of the Czech 

Constitutional Court in case Pfizer19

Basis of the case

The case concerned a commercial company Pfizer that made a complaint 
to the Czech Constitutional Court for the breach of art. 36 par. 1 of the 
Charter of Fundamental Rights and Freedoms (further referred to as the 
“Czech Charter”) which forms a part of the Czech constitutional order and 
guarantees the right to fair process. Pfizer argued that it was denied the 
opportunity to be a party to the administrative proceedings on the registra-
tion of a medical product of the company Zentiva, the registration being 
done by making a reference to complainant’s registration data for its own 
medicinal product.

According to the final decision of the Supreme Administrative Court (fur-
ther referred as “SAC”) Pfizer could not be a party to these administrative 
proceedings as the Act on Medications valid at the time of the registration 
process did not give affected companies any special standing and, thus, the 
Pfizer’s locus standi was definitely refused.20

However, under the complainant’s view if there was no special standing 
under the Act on Medications, the SAC should have applied the Adminis-
trative Procedure Code which sets a general regulation of the administrat-
ive  procedure.  Under  the  Administrative  Code,  read  together  with  the 
CCC’s case-law, in order for a legal or natural person to have the status of 
a party to an administrative proceeding,  it  is  sufficient  that  there be a 
mere supposition that they have rights, legally protected interests or oblig-
ations which should be considered in the matter.21

Further, the company argued that there was a breach of the 9 th paragraph of 
the Preamble to Directive 2001/83/EC which emphasized the necessity to 
protect innovative firms from being disadvantaged in the registration pro-

19 II.  ÚS  1009/08,  decision  of  January  8th,  2009.  Here  we  offer  the  crucial 
excerpts of the judgment; the full English translation of the CCC’s decision can 
be found on the CCC’s website http://www.concourt.cz/view/726.

20 Comp. ibid, para 3 of the decision.
21 Comp.  para  14  of  the  then  valid  Act  no.  71/1969  of  the  Coll.,  the 

Administrative Procedure Code; the Czech Constitutional Court decision no. 
Pl. ÚS 547/02.
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cess. Therefore, Pfizer claimed that its  right to own property protected 
under art. 11 of the Czech Charter was breached as it is the owner of the 
information and data of pre-clinical and clinical tests which the complain-
ant provided to the registrar; thus, it has an interest in seeing that its prop-
erty is used in conformity with law and its property rights are not restricted 
beyond the limits of the law.22

According to the SAC there were no grounds for referring a prelimin
ary question  to the ECJ. It did not find any provision in the Directive 
which would be necessary to interpret for the purposes of adjudicating the 
complainant’s participation in the registration proceedings. The article 10 
of the Directive delineates cases where the results of pre-clinical and clin-
ical tests of the original medicinal products can be used for registration of 
generic products. That provision does not serve to protect rights of indus-
trial  and  commercial  property  of  producers  of  the  original  medicinal 
products. Thus, there is nothing establishing its right for participation.23

The division of judicial competences and the preliminary ruling procedure

Before analyzing the application of article 234 TEC (now art. 267 TFEU), 
the CCC focused on the nature and effects of EC law (now EU law) in 
the Czech legal order. The CCC had a chance to rule on these issues in its 
previous judgments where it based the authority of the EC law on the pro-
visions of the Czech Constitution.24 The EC law does not form a part of the 
Czech constitutional order, it is ranked among the sub-constitutional law 
and the CCC is not competent to interpret that law.

22 For more see para 6 of the judgment.
23 See ibid, para 10 of the judgment.
24 Namely  art.  10a  of  the  Czech  Constitution.  See  especially  Sugar  Quotas 

Regulation judgment  -  Pl.  US 50/04 -  decided March 8th,  2006;  European 
Arrest Warrant judgment - Pl. US 66/04- decided May 3rd, 2006, Lisbon Treaty  
I judgment Pl. ÚS 19/08 - decided on November 26 th, 2008. For more see Z. 
Kühn,  Rozšíření  Evropské  unie  a  vztahy  šestadvaceti  ústavních  systémů, 
Právník 8/2004; M. Bartoň,  Úloha Ústavního soudu při posuzování souladu  
národního a evropského práva. Zkušenost z ČR in Z. Witkowski, V. Jirásková 
(eds.), Konstytucjonalizm czeski i polski 15 i 11 lat po uchwaleniu konstytucji  
obu państw 159-167 (2009); most recently O. Hamuľák, Právo Evropské unie  
v judikatuře  Ústavního  soudu  České  republiky:  reflexe  členství  a  otázek  
evropského práva v ústavní judikatuře (2010); V. Stehlík,  Lidská práva jako  
limit  aplikace  práva  EU  v  judikatuře  Ústavního  soudu  ČR in  Conference 
proceedings - Dies Iura Tyranviensis (2010), in print.



14 Václav  Stehlík,  The  obligatory  preliminary  ruling  procedure  and  its
enforcement in the Czech and Slovak legal order
The CCC accepted the EC law impact on the formation, application, and 
interpretation of national law. Still,  it is a task for both Czech supreme 
courts – Supreme Court and Supreme Administrative Court – to ensure the 
unity of jurisprudence within the Czech Republic. In principle it is a mat-
ter for ordinary courts25 to review the application of EC law and, in cer-
tain cases, to refer questions to the ECJ. The CCC doesn’t belong to the 
system of ordinary courts; it is a judicial body responsible for the protec-
tion of constitutionality; that is conformity of laws with the Czech Consti-
tutional  rules.26 The  CCC rules  especially  on  constitutional  complaints 
against public authorities interventions in the constitutionally guaranteed 
rights and freedoms.27

Therefore, primarily ordinary courts are bound to apply the EC law and it 
is also the task of supreme courts, due to hierarchical relations, to unify 
case-law of lower courts and also to ensure its conformity with EC law 
through preliminary ruling procedure.

The nature of  obligation to initiate preliminary ruling procedure and the  
general arbitrariness rule

The CCC assessed the nature of the obligation to initiate the preliminary 
ruling procedure rooting its analysis in the case-law of the ECJ. It referred 
to cases CILFIT and Hoffmann-La Roche28 and pointed out that the aim of 
art. 234 TEC is the uniform interpretation of EU law in all Member States. 

Although the referral of preliminary questions is the EC law matter, the 
failure to make a reference,  in certain circumstances,  may also cause a 
violation of the constitutionally guaranteed right to one’s statutory judge 
as formulated in art. 38 para 1 of the Czech Charter. This is so if the Czech 

25 In  the  Czech  Republic  the  system is  represented  by  a  hierarchy  of  local, 
regional, high and two Supreme courts.

26 Comp. art. 83 of the Czech Constitution; the Czech Charter of Fundamental  
Rights is part of the Czech Constitutional order.

27 Comp. the art. 87 par. 1 let. d) of the Czech Constitution. Further, the CCC 
may be asked to decide on constitutionality of an envisaged international treaty 
which the Czech Republic is going to ratify. The CCC used it recently twice in 
relation to the Treaty of Lisbon and its constitutional conformity – see Lisbon 
Treaty I decision of November 26th, 2008, Pl. ÚS 19/08 and Lisbon Treaty II 
decision of November 3rd, 2009 Pl. ÚS 29/09.

28 106/77  Hoffmann-La  Roche  AG  v  Centrafarm  Vertriebsgesellschaft  
Pharmazeutischer Erzeugnisse mbH [1977] ECR 957.
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court applies EC law but fails, in an arbitrary manner, to refer a prelimin-
ary question to the ECJ. The CCC considers as an arbitrary action such a 
conduct by a court of last instance applying a norm of Community law 
where:

• the court has entirely omitted to deal with the issue whether it 
should refer a preliminary question to the ECJ or

• the court has  not duly substantiated its failure to refer and in 
that respect has  not assessed the exceptions formulated in the 
ECJ jurisprudence. 29

According to the CCC the improper substantiation will appear especially 
if:

• the court expresses a bare opinion that it considers the interpreta-
tion of the given problem as obvious; such an assertion does not 
suffice, particularly in a situation where the court’s opinion has 
been contested by a party to the proceeding;

• the court fails duly to explain how and why the solution chosen 
complies with the purpose of the Community legal norm.30

When formulating the concept of the right to one’s statutory judge and the 
arbitrary omission to initiate 234 TEC proceedings the CCC was inspired 
by the jurisprudence of the German Federal Constitutional Court whose 
decision-making practice it refers to. Interestingly, it is done not with a dir-
ect referral to the decisions of the German Court concerned, but through 
the relevant Czech legal literature.31

29 That  is  especially  CILFIT  case  mentioned  above;  comp.  para  21  of  the 
judgment.

30 Comp. para 22 of the judgment.
31 M. Bobek, Porušení povinnosti zahájit řízení o předběžné otázce podle článku  

234 (3) SES 48 (2004); comp. para 23 of the judgment. For the most recent 
decisions of the German Federal Constitutional Court on the obligation under 
art. 267 TFEU see especially part II of the decision of February 25 th, 2010, 1 
BvR 230/09, and part III of the decision of July 6th, 2010, 2 BvR 2661/06.
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Practical application of the “arbitrariness rule” – deficient substantiation  
of  the  decision.  Requirement  of  proper  teleological  and  systematic  
interpretation

In the CCC’s opinion, the SAC did not deal in a sufficient manner with the 
interpretation of the aims pursued by the Directive concerned. The purpose 
of a Directive is pivotal as the teleological and systematic interpretation is 
far more common than grammatical interpretation in EC law and, as a rule, 
is of greater relevance. It follows from the legal character of the Directive 
that the national measures implementing it have to ensure the objectives 
pursued  by  the  Directive,  whereas  the  choice  of  means remains at  the 
national level.

The SAC did not give a sufficient interpretation of the Directive because:

• it merely  transcribed certain aims contained in the Directive’s 
Preamble  in  conjunction with  the Act  on Medications,  without 
any in-depth interpretation of them;

• it  ignored other aims of the Directive (para 9 of the Preamble 
and art. 10 of the Directive), according to which the registration 
of  generic  products  should  not  affect  the  legal  protection  of 
industrial and commercial property;

• therefore,  it  did  not  deal  with  the  interpretive  alternatives 
which would take into account also the other  above-designated 
aims; the SAC ignored especially the acknowledged participation 
of the complainant in the administrative procedure – an alternat-
ive supported by the Swedish Supreme Court case-law.

Deficiency in the work with the case-law of the ECJ and other courts

In the CCC’s view, the SAC’s fundamental error was the fact that in inter-
preting Community law:

• it  shed  no light on the jurisprudence of  the ECJ.  It  did not 
ascertain in any way whether or how the ECJ has held on the 
given  issue;  consequently,  the  SAC’s  decision  cannot  be  con-
sidered as properly substantiated;32

• it  resolved the issue of  participation in the proceedings by the 
mere quotation of the provisions of the Directive and their imple-

32 Comp. para 25 of the judgment.
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mentation,  without  attempting to  interpret  them,  much  less 
seek out their intent;33

• it  made  no reference to the exceptions from the obligation to 
initiate the 234 TEC procedure – that is the criteria laid down in 
CILFIT case;

• it  made  no reference to the jurisprudence of courts of other 
Member States; specifically it did not take into consideration the 
argument made by the complainant based on the jurisprudence of 
the Swedish Supreme Court under which the complainant would 
get a locus standi in the proceedings. 

Thus, the CILFIT criterion, that the issue must be clear also to courts of 
other Member States, was not fulfilled and the SAC’s conviction in this 
respect  was not  well-founded.  A different  conclusion  would  lead to  an 
undesirable variance in interpretation of the intent of the Community norm 
at issue within the EU area, which is in conflict with the principle of  legal 
certainty (including the requirement that the law be foreseeable through-
out the entire territory in which it should be applied).34

Therefore,  the  CCC concluded that  it  would be  appropriate  to  become 
acquainted with the ECJ’s jurisprudence, and should it not prove possible 
to find a response therein,  it  would be necessary to refer  a preliminary 
question to the ECJ.

Critique of the practice of Czech courts

Last but not least, the CCC added a critique of the practice of Czech courts 
which have rarely  addressed themselves  to the ECJ with  a  preliminary 
question. According to the statistics in the ECJ Annual Report for 2007, 
neither  the  Supreme Court  nor the  Supreme Administrative Court  have 
ever addressed itself to the ECJ with a preliminary question, although, on 
the contrary,  the limited experience  with Community law in the Czech 
legal order should lead to a larger number of references.35

33 Comp. para 26 of the judgment.
34 Comp. para 27 of the judgment.
35 Comp. para 29 of the judgment.
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Decision of the CCC

The Czech Constitutional Court concluded that the SAC, as the court of 
last  instance,  has  violated complainant’s  right  to  its  statutory  judge, 
which is guaranteed by art. 38 para 1 of the Czech Charter, when it arbit-
rarily (that is, in conflict with art. 2 para 3 of the Constitution of the Czech 
Republic in conjunction with art. 4 para 4 of the Czech Charter) failed to 
address itself to the ECJ with a preliminary question regarding the com-
plainant’s participation in the given proceedings. The Constitutional Court 
quashed the SAC’s decision.36

A short excursion to the decision of the Slovak 

Constitutional Court

Before we  make further comments on the Pfizer decision let us make a 
brief  glimpse  at  the  counterpart  decision  of  the  Slovak  Constitutional 
Court that was decided a few months after the Czech case.

In case “N.P.”37 the Slovak Constitutional Court (further “SCC”) reviewed 
the prohibition of  discrimination on the  termination of the employment 
contract.  The complainant  in  the  proceedings  before  the  regional  court 
referred to a number of decisions of the ECJ on the subject matter of the 
procedure.  She also supposed that the regional court was presumably a 
court of last instance in her case and, as such, it should have initiated the 
preliminary ruling procedure under art. 234 TEC. The regional court did 
not deal  with the questions raised.  She made a constitutional complaint 
and claimed that her right to fair process was breached. 

The SCC made an analysis of the Slovak Code of Civil Procedure which 
contains a provision enabling the national court to decide on the referral of 
questions to the ECJ. It emphasised that this decision is fully in compet-
ence of the court concerned and the parties can only make proposals in 
that respect. The decision of the court not to initiate the preliminary ruling 
procedure may be appealed by the party concerned.

36 There was one separate opinion according to which a breach of 267(3) TFEU 
results not in a violation of the right to statutory judge, guaranteed in art. 38 
para 1, but must be classified as a breach of the right to a fair trial under art. 36 
para 1 of the Charter.

37 IV. ÚS 206/08-50, decision of July 28th, 2009.
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The SCC analyzed the character of the preliminary ruling procedure under 
art. 234 TEC. It is a task of the national court to decide on the necessity to 
initiate the 234 TEC procedure and the relevance of the questions referred; 
it is an obligation of the ECJ to decide.38 Consequently, when interpreting 
the EU law, the  statutory judge is both the national court and also  the 
European Court of Justice. The ECJ has not only a duty to interpret the 
EU law, but also the right to do so and cannot be circumvented with the 
exception of the criteria formulated by the ECJ itself. In this respect the 
SCC refers to  CILFIT case. Then, it also refers to Köbler case and the 
liability of Member States for the breach of their courts of the obligations 
to initiate the 234 TEC procedure.

Therefore, similarly to the Czech Constitutional Court, the SCC concluded 
that the breach of art. 234(3) TEC is the breach of the right to one’s stat
utory judge. To insure the observance of this obligation it is primarily the 
obligation  not  of  the  Slovak  Constitutional  Court  but  of  the  Slovak 
Supreme Court – whose task is to insure the uniformity of lower courts’ 
case-law, the 234 TEC references included.

To summarize and conclude, the attitude of the SCC was very similar to 
the Czech Constitutional Court. One of the differences is that the SCC did 
not formulate in detail the conditions under which it is not necessary to 
refer a case and just referred to the ECJ’s decision in CILFIT. Further, it 
likewise referred to decisions of other EU courts, namely the German Fed-
eral Constitutional Court; surprisingly it did not mention the counterpart 
case  of  the  Czech  Constitutional  Court  delivered  few  months  before. 
Equally,  the  SCC strongly  emphasised  the  role  of  ordinary  courts  and 
especially  the  Supreme  Court  whose  task  is  to  unify  the  interpretation 
practice of lower courts. Essentially, the result is the same – the breach of 
the obligation in the art. 234(3) TEC constitutes a breach of the right for 
one’s statutory judge contained both in the Slovak Constitution (and sub-
constitutional law) and also in the European Convention for the Protection 
of Human Rights.39

38 There the SCC refers to the ECJ’s case C-13/05 Chacón Navas Administration 
[2006] ECR II-85.

39 The  European  Court  of  Human  Rights  recently  admitted  that  an  arbitrary  
failure to refer questions under the preliminary ruling procedure might lead to 
the breach of art. 6 of the Convention. For details and commentary on the case-
law see f.e. M. Broberg, N. Fenger,  Preliminary references to the European  
Court of Justice 271-272 (2010).
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Further comments

In the following we will add further comments and generalisations espe-
cially on the Pfizer decision;  mutatis mutandis these notes are valid also 
for the counterpart decision of the Slovak Constitutional Court.

CCC applies primarily the Czech constitutional rules

The CCC is called to apply the constitutional rules and it is sovereign and 
independent to give a binding interpretation of the Czech Charter which is 
a part of the Czech constitutional order. The CCC founded its decision on 
the breach of Czech constitutional rules as they form a basis for its review 
of constitutionality.  In that sense the Czech Constitutional rules support 
the enforcement of EU law based obligations. 

Still, according to the case-law of the CCC limits for full application of 
EU law are built in the Czech Constitution.40 The EU law, irrespective of 
its content and interpretation given by the ECJ through 267 TFEU, may 
not breach the material core and fundamental values on which the Czech 
Constitution  is  founded;41 constitutional  adjudication  on  human  rights 
included.42 The constitutional rules may form a limit for the application of 
EU law and in extreme cases the Czech constitutional law including the 
Czech Charter might also be used as a tool for the disapplication of EU 
law.

CCC is inspired by case-law of other courts

By its decision in case Pfizer the Czech Constitutional Court decided a 
question which waited for its answer since the date of the accession of the 
Czech Republic to the EU. In the Czech academic literature it was sugges-
ted that  the CCC might follow the attitude of supreme courts  of  other  
Member States – specifically in Germany and Austria – in these countries 

40 Specifically art. 1 para 1 and art. 9 para 2 and 3 of the Czech Constitution.
41 Comp. Sugar Quotas Regulation decision; confirmed in Lisbon I decision.
42 The human rights limits for the application of the EU law were raised also in 

other cases,  esp.  on the  European Arrest  Warrant and the  Treaty of Lisbon 
decisions. In the abstract review of constitutionality the CCC did not find any 
breach of the human rights guaranteed in the Czech Charter; however, it did  
not exclude such a decision for the future. For more see V. Stehlík,  Lidská 
práva  jako  limit  aplikace  práva  EU  v  judikatuře  Ústavního  soudu  ČR in 
Conference proceedings... (2010), in print.
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the breach of the obligation to refer a case to the ECJ constitutes a breach 
of  constitutionally  guaranteed  rights.  The  inspiration  especially  by  the 
German model was evident and also supported by express referrals of the 
CCC.43 Nevertheless, one would imagine a more detailed comparative ana-
lysis of the CCC including the case-law from other Member States (esp. 
Austria) or the CCC should have reasoned why it chose to follow up the 
German  model.  A similar  deficiency  can  be  found  in  the  counterpart 
Slovak decision.

CCC refers to the EU rules and case-law of the ECJ

At the same time when formulating the constitutional right to one’s stat-
utory judge, the CCC refers to the interpretation given by the ECJ. It not 
only refers to it but also takes it as a basis for analysis and requires that 
other Czech courts do the same and properly use it. The CCC analysis is 
not just a formal referral to the ECJ’s case-law but it makes a deeper 
scrutiny of its application in the case concerned.

In individual cases it will much depend on the activity of the parties in 
the proceedings and their ability to argue the case using the EU law. This 
is applicable in proceedings before both lower and higher courts. This fact 
was reflected in the decision of the CCC as it stressed out that the SAC 
ignored the complainant’s referral to the case-law of the Swedish Supreme 
Court. Formally, in applying the CILFIT criteria it is a task of the national  
court deciding the case to make an investigation into the jurisprudence of 
other Member States. However, in reality and with respect to the capacity 
of courts the “research” done by the legal advisors of the parties will be 
significant – particularly in proceedings before lower courts. 

CCC uses the euro-conform interpretation

Although the CCC accepts the authority of the ECJ and the criteria formu-
lated in CILFIT, at the same time it gives its  own interpretation of the 
meaning  of  the  right  to  one’s  statutory  judge  contained  in  the  Czech 
Charter  and  also  its  own notion  of  arbitrariness.  The  rules  of  EU and 
Czech legal order are of a different origin and purpose; they have to coex-

43 In practice the influence of the German Federal Constitutional Court and its  
jurisprudence is  quite  common also in  other  decisions of  the CCC. So the  
referral in case Pfizer could also be expected.
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ist as the legal basis for the application of EU law is contained in the relev-
ant provisions of the Czech Constitution.44 

Nevertheless,  it  was apparent in Pfizer case that  the CCC was ready to 
interpret the rights guaranteed by the Czech Charter as far as possible in 
conformity with the EU law rules concerned (as interpreted by the ECJ). 
This  may serve  as  an example  of  the  euroconform interpretation of 
Czech  constitutional  rules  –  a  principle  formulated  in  other  seminal 
decisions  in  relation  to  the  application  of  EU  law  in  the  Czech  legal 
order.45

CCC requires the use of ECJ’s interpretative methods

The CCC requires that the national courts of last instance when applying 
the EU law employ the interpretation methods used by the ECJ. More 
than the grammatical interpretation and strict follow-up of the wording of 
the legal rule concerned, the ECJ employs the teleological and systematic 
interpretation. Due to the appellation principle these interpretative meth-
ods must  be  used  not  only  by  the  Supreme Administrative  Court  (and 
Supreme Court) but by all Czech courts which are part of the system of 
Czech judiciary. Even though they may not be courts of last instance with 
the obligation to initiate the preliminary ruling procedure, they have the 
obligation to apply the EU law fully and correctly and in case of failure 
they may expect their decision to be quashed by the appellate court.46

The question is how much in its future practice the CCC would require a 
respect for exclusivity of the ECJ in the interpretation of the EU law and 
how deep it will scrutinise whether Czech courts interpreted the EU law in 
breach of the teleological  and systematic  interpretation. The case Pfizer 
helps us only partially and further development is open. It was evident that 
the arguments of the party were based on the fact that there was an appar-
ent inconsistency of case-law of supreme courts in Europe. In that respect 
the CCC could find the omission of the SAC as flagrant and predictable.

44 See art. 10a of the Constitution.
45 For euro-conform interpretation see esp. European Arrest Warrant and Lisbon 

I decisions; commentary to the euro-conform interpretation see O. Hamuľák, 
Právo Evropské unie... 117-128 (2010).

46 This may lead the national courts to the conclusion that they should initiate the 
procedure rather that go into the „unknown“ area of the EU law by means of 
their own “unauthorised” interpretation.
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CCC calls for more frequent use of the 267 TFEU

The CCC criticized the fact that Czech courts hesitate to initiate the pre-
liminary ruling procedure. The 267 TFEU procedures initiated so far did 
not concern primarily courts of last instance that would be obliged to refer 
questions.  From  2004-2008  that  is  before  the  Pfizer  judgment,  only 
seven preliminary ruling procedures were initiated: one in 2005, three in 
2006, two in 2007 and one in 2008. Only the last one was initiated by the 
Supreme Administrative Court47 and no question at all was asked by the 
Supreme Court. Reasons for this hesitance could vary; one of them may be 
the length of proceedings before the ECJ48 and the pressure on national 
judges to decide and close cases; the latter argument could reflect the lack 
of “domestication” of EU in the Czech legal order or simply the fact that 
before the case gets to the Supreme Court it must go through the whole 
judicial hierarchy and, therefore, lower courts have a better chance to initi-
ate the 267 TFEU procedure.49 Be it as it may, the decision of the CCC 
opened the door to a  more frequent application of the procedure under 
the 267 TFEU in the Czech legal order. Interestingly, the SAC initiated 
more cases after the decision of the CCC in case Pfizer.50

CCC as a court under art. 267 TFEU?

Though the CCC stands apart the system of ordinary courts, the question is 
whether the CCC may itself initiate the preliminary ruling procedure 
and whether it  would potentially  be the court  of last  instance  with  the 

47 Case C-233/08 Milan Kyrian v. Celní úřad , decided on January 14th, 2010, OJ 
C 63 of March 13th, 2010, 6.

48 The average length of the proceedings in 2007 was 19,3 months, in 2008 16,8 
months,  in  2009  17,1  months;  for  details  see 
http://curia.europa.eu/jcms/jcms/Jo2_7032/;  for  further  commentary  see  M. 
Bobek,  Learning to talk: preliminary rulings, the courts of the new Member  
States and the Court of Justice, Common Market Law Review 45/2008, 1642.

49 For discussion on various factors influencing national courts in their decision  
whether  to  refer  a  case to  the ECJ or  not  see f.e.  M.  Broberg,  N. Fenger,  
Preliminary references... 41 ff (2010).

50 In  2009  the  SAC  initiated  these  proceedings:  C-299/09  DAR  Duale  
Abfallwirtschaft und Verwertung Ruhrgebiet GmbH v. Ministerstvo životního  
prostředí,  C-339/09  Skoma-Lux  sro  v.  Celní  ředitelství  Olomouc;  C-393/09 
Bezpečnostní  softswarová  Asociace;  C-399/09  Landtova  v.  Česká  správa  
sociální  zabezpečení.  Still,  there  are  no  cases  initiated  by  Czech  Supreme 
Court in 2009 and 2010.
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obligation  under  267(3)  TFEU.  In  legal  systems  with  special  tribunals 
dealing with the review of constitutionality the situation varies. The Ger-
man Federal Constitutional Court accepted its jurisdiction to initiate the 
proceedings but has never used it;51 on the other hand, the Austrian Verfas-
sungsgerichtshof finds no a priori obstacle to use art. 267 TFEU proced-
ure.52 Specific  situation  is  in  Italy  where  the  Corte  Costituzionale was 
initially hesitant to accept its competence to use the 267 TFEU proced-
ure;53 however, in 2008 it initiated the first preliminary ruling procedure.54 

Quite many cases were initiated by the Belgian  Cour Constitutionnelle; 
just one case comes from the Lithuanian  Lietuvos Respublikos Konstitu-
cinis Teismas and no cases from Central European Constitutional Courts of 
Poland, Slovakia55 or Hungary.56

On contrary, there seems to be no problem in legal orders where the con-
stitutionality review is done by courts that are part of ordinary courts’ sys-
tem. Thus, f.e. in Ireland and Denmark the constitutional adjudication is 
done by supreme courts.  This fact  may also be relevant in considering 
whether these courts making the constitutionality review are themselves 
courts bound to initiate the preliminary ruling procedure.57

The CCC came across the question in “Sugar Quotas Regulation” case; 
however, as the answer to this question was not crucial for its decision, it 

51 For  more  see  M.  Claes,  The  National  Courts’ Mandate  in  the  European  
Constitution 445 (2006).

52 Till the end of 2009 the Austrian Vervassungsgerichtshof initiated 4 cases.
53 For more see M. Claes, The National Courts’... 439-440 (2006).
54 This competence will  apply probably in limited cases, for more see f.e.  M. 

Cartabia,  Europe  and  Rights:  Taking  Dialogue  Seriously,  European 
Constitutional Law Review 5/2009, 24.

55 Though the Slovak Constitutional Court considers itself to be the court within 
the meaning of art. 267(3) TFEU; comp. III. ÚS 207/09-31, decision of June 
28th,  2009.  For  statistics  of  individual  countries  see 
http://curia.europa.eu/jcms/jcms/Jo2_7032.

56 For a survey of the approach of the constitutional judiciaries see f.e. the paper 
given by the President of the ECJ Vassilios Skouris at the symposium Twenty 
Years of the Constitutional Court in Hungary – Skouris, V.: The relationship of 
the European Court of Justice with the national constitutional courts published 
at:http://www.mkab.hu/index.php?id=vassilios_skouris__az_europai_unio_  bir 
osaganak_elnoke (last visited in October 15th, 2010).

57 For more see M. Claes, The National Courts’... 436 ff (2006).



vol. 3, UWM Law Review 25

refused to rule on it and left the decision for later; no final decision has  
been issued yet.58

Conclusion

The aim of the article was to present the recent case-law of the Czech Con-
stitutional Court in relation to the obligation under 267(3) TFEU and put it 
in a broader constitutional discourse on the application of EU law in the 
Czech legal order with a comparative referral  to  developments in other 
Member States. All the remarks already being done, we may point out that 
main aim of the preliminary ruling procedure - uniform application of EU 
law in all Member States - is not the exclusive and self-standing raison 
d’être of this procedure. Its indispensable goal is to facilitate the enforce-
ment of rights and obligations of individuals which are based on EU law. 
From this perspective we suppose that the decision of the Czech Constitu-
tional Court supports the proper application of the EU law in the Czech 
Republic and, through the correct enforcement of correct use of this pro-
cedure, helps to fulfil this fundamental aim.

58 Comp.  part  VI  A-1  of  the  Sugar  Quotas  Regulation decision.  For  further 
analysis comp. J. Komárek, European Constitutionalism and European Arrest  
Warrant:  in  search  of  the  limits  of  “contrapunctual  principles”,  Common 
Market  Law  Review  44/2007,  27;  J.  Zemánek,  The  Emerging  Czech  
Constitutional  Doctrine  of  European  Law,  European  Constitutional  Law 
Review 3:418–435/2007,  427;  most  recently O.  Hamuľák,  Právo Evropské 
unie... 164-172 (2010).
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THE SICK PERSON:  FROM THE EMERGENCE OF ITS LEGAL  
SIGNIFICANCE TO THE EUROPEAN CHARTER OF PATIENTS'  

RIGHTS.

MICHELE DIONIGI

The legal significance

The category subject-matter of these considerations that, from a scientific 
and dogmatic point of view, would seem at first glance to belong to med-
ical  science, actually,  reveals - in the patchwork of legislation and case 
laws concerning right to health, right to life and social rights - all of its 
new and incredible legality.

The first knotty problem to be solved concerns the exact identification and 
understanding of the subject-matter, or rather, of the subject1 of this study: 
the sick person; in order to establish and limit his/her relevance within the 
legal systems that will be taken into account.

Resorting to the “image of normality”2 and to the concept of health status 
can allow to compensate the lack of definition.

If, in fact, a healthy person, “is a person whose biological parameters are 
normal compared to a typical statistical prototype”,3 reasoning to the con-
trary, the sick person is a person whose biological parameters are not nor-
mal compared to the statistically identified prototype. However, health is 

1 The preference of the term "subject" is justified in the light of the attempt not 
to approach this study with the "possessive look" of who "sees all reality, even 
man,  as  an  object,  as  a  thing,  because  this  is  the  result  of  instrumental 
rationality  that  justifies  the  expansion,  through techniques,  of  manipulation 
understood not as a legitimate and rightful mastery or dominion of man over 
the world and life, but as real omnipotence". See on this point, D. Tettamanzi, 
Malato (Sick) in M. Doldi (ed.), Dizionario di Bioetica 258 (2002).

2 However, with due caveat that standardised normality can be in itself a sign of 
disease.

3 C.M. D’Arrigo, Dirittto alla salute in Enc. Dir. V 1011.
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also an unconscious condition that coincides, to a certain extent, with the 
person's life  until the disease,  interfering with life itself,  reveals,  at  the 
same time, itself and health as a condition now lost, or not possessed.

It may well be said, then, that the sick person is a person who, at any given 
time, becomes aware of his/her life or "acquires knowledge of his/her dis-
ease4” as a “way of being transitional towards death or health”,5 but also as 
a stable and unchanging condition of the person's life.6

It is precisely at the time of acquisition of knowledge7 or awareness of 
being ill, both as a transient and permanent condition, that the subject-mat-
ter (or subject) of this study becomes legally relevant.

Recognising the sick person's ability to acquire knowledge (everyone in 
his/her own way, freely and outside the pre-established norms) of his/her 
own being means understanding that he/she is a person, that man is not 
only “a body (healthy or sick), man is also spirit: intelligence, feelings, 
will, freedom”.8 But it also means understanding that the sick person, des-
pite the alteration of his/her mental and physical state, “lives the complex-
ity  of  the  relations  with  herself/himself,  with  his/her  own  threatened 
psychological  and physical  unit,  with  the  family,  with the  doctor,  with 
friends, with those who form the ordinary social fabric of his/her work and 
life”.9

This vision of being a sick person has the undoubted advantage of prevent-
ing the misidentification of the "sick with the disease" and of allowing, 
instead, to recognise and protect him/her as a person, in the sense indic-
ated  by  Severino  Boetio  (480 – 524):  “persona est  naturae  rationabilis 
individua substantia”.

The patient sub specie juris is therefore a person aware of himself/herself 
(in the sense indicated above), projected (independently or with the help of 
specialists)  towards  his/her  own  (outside  any  reference  to  statistically 

4 C.M. D’Arrigo, ibid., 1012.
5 G.  Prodi,  Salute/Malattia in  Enc.  Einaudi XII  394,  which  addresses  the 

health/illness issue in a wide manner,  from the point of view of objectivity 
intended as “natural and cultural domain to be investigated with the methods of 
scientific observation”.

6 This means the disabled and people with congenital diseases.
7 C.M. D’Arrigo, ibid., 1012.
8 D. Tettamanzi, ibid, 260.
9 D. Tettamanzi, ibid, 261.
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identified  methods)  biological  and  mental  well-being;  that  is  to  say, 
towards health, understood as “the harmony of human beings with them-
selves and with the world around them”,10 or as an instrumental condition 
in achieving a better quality of life.

So, preserving the possibility for the sick person to reach the best quality 
of life, the action is carried out "on one of the major obstacles that prevent  
man from expressing freely and fully his/her person”.11

However, since the person is not defined only in physical size (suffering 
from the disease),  but,  as a form of forms, he/she is  spirit, will, intelli-
gence and freedom, unique and unrepeatable since his/her conception,12 

albeit remaining a sick person, continues to be a person and to have rights 
that are no longer only the right to health, but especially those belonging 
to the person as such, that, if implemented, contribute to improving the 
quality of his/her life and the entire society.

In the light of the foregoing observations, we can say that the attention of 
law to the rights of the sick person requires to review the abstract formal 
concept of person that the classical legal system reduced to the notion of 
subject of rights (which becomes the notion of legal capacity) and to intro-
duce  a  "concrete"  concept  of  person,  in  his/her  existential  dimension, 
namely the man in situation with all  the problems of protecting all the 
dimensions of his/her life: physical, material, spiritual etc.. This approach 
leads to a need for integration of techniques and forms of protection of 
private law and public law, with the need to redefine the boundaries and 
overcome the distinctions between public law and private law, to establish 
a modern and complex transversal law, suitable to safeguard the specificity  
of sick persons.

Therefore, the sick person, for the fact of being a person, receives an expli-
cit  protection  both  in  the  Italian  (see  Articles  2,  3,  13  and  32)  and 
European system (see Part II of the Treaty establishing a Constitution for 
Europe) and also in the international system (see several treaties, Conven-
tions and acts of the WHO). In these, the person is, moreover, the centre of 

10 Giovanni Paolo II, Messaggio per la XIII Giornata Mondiale del Malato, 2005.
11 C.M. D’Arrigo, ibid., 1013, the statement is used with reference to health and 

disease.
12 R. Guardini,  Persona e libertà. saggi di fondazione della teoria pedagogica 

187 (1987).
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the legally protected "assets". However, for the fact of being a "sick per-
son", he/she still requires the protection of his/her specificity.

The fundamental rights of the person must be the sole basis of the rights of 
the sick person; however, in no way can they be regarded as sufficient. 

Therefore, it is necessary to contextualise13 the rights of the person, which 
is the result of a connection with the particular sickness of the person. The 
sick person, despite being a person, lives in a condition that sets him/her 
apart from his/her fellows.

This condition was placed at the basis of the work bringing to light the 
rights of his/her being a sick person, respectful of his/her mental and phys-
ical  state,  and capable of  ensuring his/her  whole personality,  now con-
tained in the European Charter of Patients' Rights.

The legally non-binding character of the Charter, but merely of acknow-
ledgement and aid in the interpretation of the inviolable and fundamental 
rights of  the person,  requires,  however,  to seek in  this  study,  the legal 
grounds of each listed right, in the sources of community and international 
law.

The foundation of the rights of the sick person

In international and EC acts

The rights of the sick person are now contained in the European Charter of 
Patients' Rights, prepared by the Court for Patients' Rights and 15 civic 
organisations operating in Europe, and are the result of a work of synthesis 
and  revision,  also  on  the  basis  of  field  experience,  of  the  Court  for 
Patients' Rights, of the principles and rights contained in the EC and inter-
national acts.

The Charter is a "document whose purpose is the declaration of clusters of 
rights that arise as a clarification and specification required to give shape 
to the more general right to health";14 it is, basically, a valuable tool for the 
interpretation  of  the  provisions  in  force  concerning  the  protection  of 
health.

13 In  terms  of  contextualization  of  rights  see  N.  Bobbio,  L’età  dei  diritti 67 
(1997) and F. Viola, Etica e metaetica dei diritti umani 24-25.

14 T. Petrangolini, Salute e diritti dei cittadini 32 (2002).
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The first legal ground of the Charter of Patients' Rights is the Charter of  
Fundamental  Rights  of  the  European Union,  now incorporated into the 
Treaty establishing a Constitution for Europe, of which it constitutes the 
second part. The rights set forth herein, in fact, as well as those contained 
in the Charter  of Patients'  Rights, "revolve around a central  axiological 
ordinative: the personalist principle”.15 In fact, the second part of the Con-
stitutional Treaty, which includes the most obvious recognition that "the 
Christian anthropocentrism was accepted - albeit through the most differ-
ent  ideological  experiences  -  in  Europe such  as  to  become,  at  a  time, 
means, condition of possibility and purpose of integration”16 moves from 
the recognition of  the inviolability  of  human dignity (Article  1:"human 
dignity is inviolable. It must be respected and protected") and places, start-
ing from its Preface, the whole person, in the heart of the action of the 
European Union.

The fundamental rights, as formulated in it, directly protect the sick per-
son,  requiring  from  each  Member  State,  not  only  a  negative  duty  of 
abstention, but also a positive duty of action, so that the human dignity can 
be effectively protected and achieved in its fullness.

In fact, since the sickness is also a situation that, if neglected, can threaten 
human dignity and prevent its fulfilment, in Article II - 63, which recog-
nises the right of every person to physical and mental integrity, mention is 
made of the right of European citizens to a free and informed consent in 
case of medical treatment. Article II - 95 recognises the right to health as a 
"right  to  access preventive  health  care  and to obtain medical  treatment 
under the conditions established by national laws and practices", and also 
lays down that the Union must guarantee "a high level of protection of 
human health", considering health as an individual and social asset to be 
implemented through concrete actions of the Member States and through 
national health services.

The rights of the sick person contained in the Charter of Patients' Rights 
have their logical assumption and their legal grounds also in other EU and 
international documents and declarations that must be mentioned.

15 A. Loiodice, Centralità della persona umana nella Carta di Nizza in P. Giocoli 
Nacci and A. Loiodice (eds.),  La Costituzione tra interpretazione e istituzioni 
90 (2004).

16 A. Loiodice, ibid., 90.
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Firstly, we must mention the Treaty of Maastricht, signed in 1993 that had 
the merit of introducing, at an EC-level, the "health service" among the 
policies of the European Community, introducing principles such as that of 
"prevention",  "research",  "information"  and  "education",  also  in  health 
care. These principles were later reaffirmed in the Treaty of Amsterdam, 
signed on October 2nd, 1997, in which they were made clear in relation to 
the rights of citizens as consumers.

With regard to the Council of Europe, the Convention on Human Rights 
and Biomedicine of 1997 and the Recommendation Rec (2000) 5 for the 
development of institutions for the participation of citizens and patients in 
decision-making processes  regarding health care must be considered,  in 
particular.

Alongside the efforts made by the EC institutions, the contribution given 
by the World Health Organisation must also be mentioned17 in many docu-
ments  such  as  the  Declaration  on  the  promotion  of  patients'  rights  in 
Europe, adopted in Amsterdam in 1994, the Ljubljana Charter on Reform-
ing Health Care, adopted in 1996 and the Jakarta Declaration on Health 
Promotion into the 21st Century, adopted in 1997. The said documents rat-
ify the following rights of the sick person: the right a) to be respected as a 
human being; b) to self-determination; c) to physical and mental integrity 
and security; d) to the respect for one's own privacy; e) to the respect for  
moral,  cultural and religious values;  f) to obtain adequate measures for 
disease prevention and health care.

Direct protection of the rights of the sick person can also be found in other 
international acts such as the Charter of the United Nations Organisation,18 

founded in San Francisco on June 2nd, 1945; the Universal Declaration of 
human rights, proclaimed in Paris on December 10 th, 1948 by the UN Gen-
eral Assembly; Convention on the Rights of the Child, adopted in New 
York  on November  20th,  1989 and  the  International  Covenant  on Eco-
nomic, Social and Cultural Rights and the International Covenant on Civil 
and Political Rights, both prepared by the UN Human Rights Commission 
and adopted and opened for  signature  in New York  on December 19 th, 
1966.

17 For complete information on the functioning and purpose of the WHO, see A.  
Davì, Organizzazione Mondiale della Sanità in Enc. Dir. XXXI, 360 ff.

18 For complete information on the functioning and purpose of the UN, see B.  
Conforti, United Nations Organisation in ibid. XXXI, 265 ff.



32 Michele Dionigi, The sick person: from the emergence of its legal significance
to the European Charter of Patients' Rights.

In the Italian body of laws

In the Italian law, the rights of the sick person are rooted, above all, in Art-
icle 32 of the Italian Constitution, without, however, wanting in any way 
to imply that they are fully guaranteed by the constitutional text.

Article 32 of the Italian Constitution, “is one of the most complex articles  
of the constitutional  structure, both for the very broad scope of matters 
involved and the variety of legal  situations comprised and envisaged”19 

and can be fully “understood only if inserted in the broader context of pro-
tection of the human person, outlined mainly in Articles 2 and 3 of the 
Italian Constitution”.20

In fact, among the many “assets subject-matter of the subjective situations 
that can be grouped under right to health”21 and, therefore, directly protec-
ted by Article 32 of the Italian Constitution (and by the joint  provision 
between Article 32 of the Constitution and Articles 2, 3 and 13 of the Con-
stitution), there is the mental and physical integrity. From the extremely 
general right to physical and mental integrity, some rights to benefits of 
the sick person were brought to light, from which derive “authentic sub-
jective rights only if there are health institutions able to provide preventive 
and curative services22 such as: a) the right to preventive health care, b) the 
right to choose the doctor, c) the right to obtain the best curative treatment,  
d) the right to free medical care for poor persons.

The first step taken by the Italian government for the direct protection of 
the sick person and, therefore, for the implementation of the rights brought 
to light by the joint provision of Articles 32, 2, 3 and 13 of the Italian Con-
stitution, occurred through the legislation on National Health Service. In 
fact,  the  freedom constitutionally  guaranteed  to  the  person  and  his/her 
inviolable rights is carried out also in medical care, in that, “user rights are 
defined in their exact scope in the same manner as the rules that indicate 
the duties of those who, for various reasons, work in the field of health and 
welfare; and, on the other hand, the scope of these duties and the con-
sequent  criminal,  civil  and disciplinary liability  of the operators  is  also 

19 B.  Caravita,  La  disciplina  costituzionale  della  salute in  Diritto  e  società 
1/1984, 22.

20 G.  Alpa,  Le  persone  fisiche in  P.  Schlesinger  (ed.)  Il  Codice  Civile.  
Commentario 251 (1996).

21 M. Luciani, Salute in Enc. Giur. XXVII, 5.
22 M. Luciani, ibid., 8.
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determined in function of the protection  of the rights acknowledged to 
users”.23

The National Health Service was established with the aim to enable all cit-
izens,  regardless of economic conditions,  to  enjoy free access to health 
services, with Italian Law No. 833 of 1978 that, in implementation of the 
regulations referred to in Article 32 of the Italian Constitution, introduced 
into the Italian law principles such as the one according to which the pur-
pose of the NHS is to treat, prevent and rehabilitate.

Italian law 833/78 was amended and supplemented by Italian Legislative 
Decree  502/91  as  amended  and  by  Italian  Legislative  Decree  229/99. 
They classified “health protection within the  general category of the so-
called services  to  the  person”,24 but  also,  the protection of  the right to 
health with the budgetary needs and the need to create new organisational 
models such as: the privatisation of the structures offering health services,  
and the encouragement of competition between public and private sectors, 
as well as the regionalisation of the supply of services, with the help also 
of  municipalities  in  the  programming of  health  plans.  The  above-men-
tioned reforms also envisaged an active participation of citizens in con-
trolling and programming the services themselves.

Today,  the  Italian  Constitution,  following  the  reform  of  Article  117, 
provides for a system of concurrent legislation between State and Regions 
also with regard to the protection of health.

23 V.M. Caferra, Diritti della persona e Stato sociale. Il diritto dei servizi socio-
sanitari 71 (2004).

24 Various Authors., Il nuovo servizio sanitario nazionale 21 (2000).
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However, it must be emphasised that the regional laws25, on the rights of 
sick people constitute the first  and “only systematic intervention of the 
Legislator to protect the citizen in his/her relationship with the health ser-
vice”.26

This regulation is very important in that it introduced into the Italian law 
rights such as: a) the equal dignity of the sick person; b) the right to the 
respect of decency and to the protection of privacy; c) the right to informa-
tion on diagnosis, therapies, prognosis, on the access to services and the 

25 Cf.:  Abruzzo,  Italian  Regional  Law no.  29  of  14/08/1981:  Regulations  for 
family  care  and  mental  and  emotional  protection  of  children  in  hospitals ; 
Abruzzo,  Italian  Regional  Law no.  20  of  2/04/1985  (published  in  Official 
Report no. 6 of 20/04/85): Rules for the protection of services of Local Health  
Centres;  Abruzzo, Italian Regional Law no. 35 of 11/04/1990 (published in 
Official Report  no. 14 of  5/06/90):  Regulations for the protection of health  
and mental and physical well-being of the woman in labour and the newborn; 
Basilicata,  Italian Regional  Law no.  1 of 20/01/1988 (published in Official 
Report no.  2 of 25/01/88):  Protection of mental and physical  health of the  
woman  and  the  unborn  child;  Basilicata,  Italian  Regional  Law  no.  6  of 
29/03/1991 (published in Official Report no. 16 of 6/04/91):  Regulations for  
the  Protection  of  the  rights  of  persons  using  the  RHC  or  having  an  
arrangement  with  it;  Bolzano,  Independent  Province,  Resolution  of  the 
Provincial Council no. 711  of 4/03/1996 (published in Official Report no. 28 
of 18/06/96, S.O.):  A modern network of care and treatment for the mentally  
ill; Calabria, Italian Regional Law no. 11 of 28/03/1968: Emotional protection 
of children undergoing medical treatments; Campania,  Italian Regional Law 
no.  7  of  20/02/1978  (published  in  Official  Report   no.  8  of  25/02/78):  
Protection  of  the  condition  of  the  child  sent  to  regional  hospitals;  Emilia 
Romagna, Italian Regional Law no. 24 of 1/04/1980:  Regulations for family  
care  for  mental  and  emotional  protection  of  children  in  hospitals;  Emilia 
Romagna, Italian Regional Law no. 26 of 11/08/1998: Regulations for delivery  
in hospitals,  in maternity homes and at home;  Friuli-Venezia-Giulia,  Italian 
Regional Law no. 23 of 1/06/1985 (published in Official  Report  no. 57 of 
1/06/85):  Regulations for the Protection of the rights of the citizen of Local  
Health  Centres;  Lazio,  Italian  Regional  Law  no.  39  of  14/09/1982: 
Reorganisation of neonatal care and regulations on hospitalised child care; 
Lazio, resolution of the Regional Council no. 3140 of 19/04/1995 (published in 
Official  Report   no.  16  of  10/06/95,  S.O.  no.  1):  Regulations  for  the  
organisation and operation of Local Health Centres and Regional Hospitals; 
Liguria, Italian Regional Law no. 23 of 6/02/1980: Protection of the condition  
of the hospitalised child; Liguria, Italian Regional Law no. 27 of 26/04/1985 
(published in Official Report no. 20 of 15/05/85):  Protection of the rights of  
persons using healthcare facilities;  Liguria,  Italian Regional Law no.  24 of 
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organisation of health facilities; d) the right to hygiene and quality of food; 
e) the right to time compatibility; f) the right to continue family and social 
relationships during hospitalisation; g) the right to privacy; h) the right to 
informed consent; i) the right to be treated in a timely manner with one's 
disease; l) the right to know the identity of health workers.27

The case law has also contributed to the exposition of new principles and 
rights.

6/04/1995: Protection of pregnancy, birth and the newborn; Lombardy, Italian 
Regional  Law  no.  16  of  8/05/1987  (published  in  Official  Report  of  the 
Lombardy Region 1st Ord. suppl. to no. 19 of 13/05/87): The protection of the  
woman in labour and child in the hospital; Lombardy, Italian Regional Law 
no. 48 of 16/09/1988 (published in Official Report no. 38 of 21/09/88 S.O.): 
Regulations for the protection of the NHS user rights and establishment of the  
public  protection office of  users of  healthcare and social  services;  Marche, 
Italian Regional Law no. 23 of 2/06/1992: Rights of the woman in labour and  
hospitalised child; Marche, Italian Regional Law no. 22 of 27.07.1998: Rights 
of  the  woman  in  labour,  newborn  and  hospitalised  child;  Molise,  Italian 
Regional Law no. 22 of 20/12/1972:  Hospitalisation of children, the elderly  
and  disabled  poor  persons;  Piedmont  ,  Italian  Regional  Law  no.  18  of 
1/04/1980 (published in Official Report no. 15 of 9/04/80):  Regulations for 
family  care and mental  and emotional  protection of children in  public and  
private  hospitals;  Apulia,  Italian  Regional  Law  no.  73  of  20/06/1980: 
Regulations  for  family  care  and  for  mental  and  emotional  protection  of  
children  in  hospitals;  Apulia,  Italian  Regional  Law  no.  22  of  19/04/1995 
(published  in  Official  Report  no.  44  of  28/04/95):  Regulations  for  the  
Protection  of  Patients'  Rights;  Sardinia,  Italian  Regional  Law  no.  25  of 
6/09/1983 (published in Official Report of the Sardinian Independent Region 
no. 46 of 10/09/83):  Regulations for family care and mental and emotional  
protection of children in public and private hospitals having an arrangement; 
Sardinia, Italian Regional Law no. 9 of 3/02/1993 (published in Official Report 
no. 6 of 11/02/93): Regulations for the protection of the rights of the NHS user; 
Sicily, Italian Regional Law no. 28 of 27/12/1958: Measures of hospitalisation  
of children, the elderly and disabled poor persons; Sicily, Italian Regional Law 
no. 2 of 8/01/1960:  Measures of hospitalisation of children, the elderly and  
disabled  poor  persons;  Sicily,  Italian  Regional  Law  no.  7  of  31/01/1991 
(published in Official Sicilian Regional Gazette no. 7 of 2/02/91): Regulations  
for the protection of the rights of the NHS user and establishment of the public  
protection office of users of healthcare services; Tuscany, Italian Regional Law 
no.  63  of  19.12.1979:  Body  of  laws  of  the  Local  Health  Centre.  
Implementation  of  Italian  Law no.  883  of  23/12/78  establishing  the  NHS; 
Tuscany,  Italian  Regional  Law no.  36  of  1/06/1983  (published  in  Official  
Report no. 28 of 8/06/83):  Regulations for the protection of the rights of the 
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On the right to information of the sick person, albeit the absence of legis-
lation, the case law has repeatedly demonstrated propensity "to consider, 
on the one hand, the right to correct information as an integral part of  
many contractual  relations,  and on the other  hand, to acknowledge full 
compensation  for  those who suffer  a loss due to incorrect  communica-
tions”.28

In fact, it was said that health treatments, unless required by law, are usu-
ally voluntary and the consent is subject to effective and correct informa-
tion on the benefits, methods, and risks of therapeutic intervention by the 
professional to which such information is requested.29

The analysis of the legal grounds of the rights of the sick could go on, and 
include all the inviolable rights of the person, along with social rights and 
others, but the material proposed is at least enough to analyse the rights of 
the sick person as found in the “coding that comes from below”,30 or in the 
European Charter of Patients' Rights.

NHS user; Tuscany, resolution of the Regional Council no. 384 of 25/11/1997 
(published  in  Official  Report  no.  1  of  7/01/98):  Experimentation  of  new 
organisational  models.  Guidelines  to  Health  Services;  Trento,  Independent 
Province, Provincial Law no. 13 of 16/08/1982 (published in Official Report 
no. 39 of 24/08/82):  Regulations aimed at improving the conditions in which  
the birth takes place in hospitals in the Province of Trento and the protection  
of children under treatment or hospitalised; Umbria, Italian Regional Law no. 
27 of 20/05/1987 (published in Official Report no. 37 of 22/05/87): Charter of  
rights for users of local units for health services and social welfare of Umbria; 
Veneto,  Italian  Regional  Law  no.  7  of  25/01/1979:  Protection  of  children  
admitted to hospitals in the Region. Veneto, Italian Regional Law no. 68 of 
30/12/1985 (published in Official Report no. 55 of 31/12/85): Authorisation 
and supervision of private nursing homes.

26 T. Petrangolini, Salute e diritti dei cittadini 43 (2004).
27 For a full review of the rights, see T. Petrangolini, ibid., 44 ff.
28 P. Sciascia,  Il diritto all’informazione in ambito sanitario in Various Authors, 

Informazione, Potere, Libertà 403 (2005).
29 Cf. ex multis, Cass. January 15th, 1997 no. 364, in Foro it., 1997, I, f. 3.
30 T. Petrangolini, ibid., 19.
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The rights of the sick person brought to light in the 

Charter of Patients' Rights

The rights contained in the European Charter of Patients' Rights, indicated 
and illustrated below, “include very different personal circumstances, uni-
fied by the unity of their imputation centre”:31 the sick person

Right to preventive measures

“Everyone has the right to services suitable for preventing the disease”.

The right in question provides that every person should be put in a position 
to know the results of scientific and technological research, concerning the 
existence or discovery of the diseases, in order to be able to prevent it or 
treat it  promptly.  Therefore,  each State is responsible for informing and 
treating each person, providing access to the health service properly organ-
ised for the purpose of treatment and prevention.

Right to access

“Everyone has the right to access to health services that his/her state of 
health requires. Health services must guarantee equal access to everyone, 
without discrimination on the basis of financial resources, place of resid-
ence, type of disease at the time of access to the service”.

Such right, in accordance with the principle of equality, provides for the 
possibility of accessing the health services in each Country to obtain ser-
vices suitable to one's own state of health and, above all, free care in case 
of poverty.

Right to information.

“Everyone has the right to access all types of information about his/her 
state of health and health services and how to use them, as well as all those  
made available by scientific research and technological innovation”.

The Health Services and each practitioner  must make accessible to  the 
patient  any  information  on  his/her  health  and  any  feasible  treatment. 
Therefore,  patients  have  the  right  to  obtain  continuous  and  accurate 
information, and access to any information on scientific research, pharma-
ceutical assistance and technological innovations.

31 M. Luciani, ibid., 9.
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Right to express informed consent

“Everyone has the right to access all information that may enable him/her 
to participate actively in decisions affecting his/her health. This informa-
tion is a prerequisite for each procedure and treatment, including participa-
tion in scientific research”.

The law in question makes  it  compulsory for  every practitioner  of  the 
health service to provide any information to the patient (in a timely man-
ner and using a plain and understandable language) useful to understand 
his/her own health status, and any treatment, so that he/she can be aware 
of the risks, discomforts and side effects and can actively participate in the 
choices concerning his/her own health status, even by refusing a particular 
treatment. Even in cases where it is stipulated that the legal representative 
must give the informed consent, the patient, albeit a minor or a mentally 
incompetent  person,  must  be  involved  as  much  as  possible  in  every 
decision.

Right to free choice

“Everyone has the right to choose freely between different procedures and 
providers of health care treatments on the basis of adequate information”.

Every patient has the right to choose which treatment to undergo as well as  
the providers of services. In contrast, Health services are obliged to inform 
patients on every centre or practitioner able to guarantee the best  treat -
ment.

Right to privacy and confidentiality

“Everyone has the right to confidentiality of personal information, includ-
ing those concerning his/her health and possible diagnostic or therapeutic 
procedures, and has the right to the protection of his/her privacy during the 
performance of diagnostic  exams, specialist  visits  and medical  and sur-
gical treatments in general”.

Any data and information relating to the patient's health and the medical 
treatment to which he/she is subjected must be safeguarded and protected 
and not accessible to anyone.
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Right to the respect of the time of the patients.

“Everyone has the right to receive the necessary health treatments quickly 
and in a period of time fixed in advance. This right applies to each stage of  
treatment”.

Everyone has the right to adequate health services in the shortest time pos-
sible, or otherwise in a time suitable to his/her health status. Therefore, 
health services must fix waiting times within which the services must be 
provided, on the basis of specific standards, but also in relation to each 
specific case.

Right to the respect of quality standards

“Everyone has the right to access high quality health services, based on the 
specification and observance of precise standards”.

Every patient has the right to receive the medical care in facilities and by 
practitioners who meet a satisfactory level of technical performance, com-
fort and human relations. 

Right to safety

“Everyone has the right to be free from damage caused by the malfunc-
tioning of health services, from "malpractice" and medical errors, and has 
the right to access health services and treatments that ensure high safety 
standards”.

In order to ensure the safety of patients, health services must know every 
risk  factor,  monitor  it  and  train  each  operator  adequately.  Physicians 
should  be  able  to  prevent  any  risk  of  error  through  continuous  and 
adequate training and through the knowledge of precedents useful to pre-
vention.

Right to take advantage of innovations

“Everyone has the right to access innovative procedures,  including dia-
gnostic procedures, according to international standards and regardless of 
economic or financial considerations”.

Health services must disseminate research results and achievements in bio-
medical technology and ensure their usability.
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Right to avoid unnecessary pain and suffering.

“Everyone has the right to avoid as much suffering as possible, at every 
stage of his/her illness”.

Doctors  and health  workers  need to know the effects of  treatments for 
patients to avoid unnecessary suffering.

Right to a personalised treatment

“Everyone has the right to diagnostic or therapeutic programs as much as 
possible suited to his/her personal needs”.

Each treatment must be calibrated to the real needs of the patient and unre-
lated to other logics, including financial.

Right of complaint

“Everyone has the right to complain whenever he or she has suffered an 
injury and has the right to receive a response or another type of reaction”.

Each patient must be informed of his/her own rights and of the possibility 
of making a complaint.

Right to compensation

“Everyone has the right to receive adequate compensation in a reasonably 
short time whenever he/she has suffered physical or moral and psycholo-
gical damages caused by a treatment of a health service”.

Health services must guarantee each patient the possibility of obtaining 
compensation, whatever the damage suffered and its seriousness.

Conclusions

The  rights  of  the  sick  person,  contained  in  the  European  Charter  of 
Patients' Rights, despite the lack of explicit codification, are all applicable 
in  each  of  the  systems  considered  because,  as  mentioned,  can  be 
explained,  by way of  interpretation,  by  provisions  on fundamental  and 
inviolable rights of the human person.

However, in the reconstruction of the foundation of the rights of the sick 
person, we tried to emphasise the possibility of tracing them back to the 
rights of the person expressly qualified as fundamental and inviolable (e.g. 
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Article II-61 of the Treaty establishing a Constitution for Europe, Articles 
2 and 32 Italian Constitution).

Although “the indiscriminate and mixed use of the two expressions - fun-
damental rights and inviolable rights -” is not uncommon, they are, in fact, 
“different and have different meanings”.32 The term “fundamental”, in fact, 
must  be  referred  “to a  greater  importance  that  is  recognised,  or  rather 
assigned to some principles”;33 whereas the “inviolability” must refer to 
legal positions that have “a greater protection or stability in relation to the 
review”.34

As stated, all the provisions from which the rights of the sick person dir-
ectly derive give the qualifications above to the protected asset-person.

However, these qualifications also extend to all the rules, and namely to 
the interpretation results that are inferred from them and are designed to 
increase or to specify the protection of the asset-person protected by them.

If the argument put forward is correct, then the rights of the sick person 
must be considered inviolable and fundamental, i.e. rules more important 
than others  and,  moreover,  that  cannot be changed (in  peius),  because, 
even if not explicitly codified, they are rules designed to “increase protec-
tion and improve … the corresponding system35” in favour of the protected 
asset-person.

Another problem that must be resolved concerns the practical implementa-
tion of the fundamental and inviolable rights of the sick person.

All legal forms, which can effectively implement the rights of the sick per-
son, are ethically and socially based on the principle of solidarity in that "it 
allows the actual recognition of the inherent dignity of man36. Solidarity, in 
fact, is the engine of cooperation, among “equal persons or groups” who 
are  “in  the  same  social  and  cultural  conditions  and/or  have  the  same 
needs”  (in  the  case  considered:  being  sick),  or  of  the  intervention  “in 

32 With reference to the use of the terms in the Italian Constitution, Pf. Grossi, Il  
diritto costituzionale tra principi di libertà e istituzioni 1 (2005).

33 Pf. Grossi, ibid., 1.
34 Pf. Grossi, ibid., 2.
35 In general, on the inviolable and fundamental rights of the Italian Constitution,  

Pf. Grossi, ibid., 11.
36 A. Scola,  Il genio dell’Europa e le frontiere del dialogo in Vita e pensiero 2/ 

2003, 36.
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favour  of  weaker  persons or  groups,  thus contributing to  achieve  more 
equitable social relations”.37

However, solidarity alone is not sufficient because it may inspire exclus-
ively "charity" or "paternalistic" "actions".

In fact, to effectively implement the rights of the sick person, it is neces-
sary for the organisation of the considered systems to be based on the gen-
eral  principle  of  subsidiarity  (expressed  by  the  European  Charter  of 
Patients'  Rights)  in  its  dual  context  of  reference:  that  of  the  relation 
between public and private sectors and the relation among the different 
entities  of the public sector38.  According to  the second meaning,  in  the 
organisation of public powers, the political and administrative decisions 
must be taken as close as possible to the citizens.

But what is more relevant here is the first meaning.

In fact,  the subsidiarity  in  relations  between private  and public  sectors 
offers the possibility of “marking the boundary among forms of solidarity 
between individuals and public assistance”39 by rooting the principle for 
which “it is not possible to take the powers away from the individuals in 
order  to  transfer  them to  the  community,  in  that  they  are  likely  to  be 
acquired on their direct initiative and with their own means: in this way, 
the State sets down the principle of non-expropriation of everything that is 
co-essential to man, to his/her natural skills, to his/her dignity and capabil-
ity of fulfilling himself/herself”.40

Therefore, in the considered systems, all based on the principles of solidar-
ity and subsidiarity, in the dual form of cooperation and care, (see e.g. the 
preface of the Second Part of the Treaty establishing a Constitution for 
Europe and Articles 2 and 118 Italian Constitution) the sick person can 
also fulfil  himself/herself  and establish himself/herself  as  a person,  but 
also "act" effectively in order to carry out his/her own needs and interests,  
both as an individual and in social  groups "where his/her personality is 
expressed" (Article 2 Italian Constitution).

37 V.M. Caferra, ibid.,  43 and 44.
38 G.G.  Balandi,  “Pubblic”  and  “private”  sector  and  the  principle  of  

subsidiarity in the Welfare State system in Riv. Giur. Lav. 1/1998, 218.
39 V.M. Caferra, ibid., 46.
40 Pio XI, Enc. Quadragesimo anno (1931).
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To this it should be added that, since the recognition and protection of the 
inviolable and fundamental rights of sick persons fall under the interna-
tional, EC and national competence, the whole matter, as identified, falls 
fully under the so-called “cross” competences. In fact, it is not possible to 
identify in them a clear line among various degrees and types of protec-
tion, or among matters pertaining to each system, or, even less among the 
different degrees of effectiveness of the provisions; however, it is possible 
to  trace  back  the  leitmotif,  namely  the  sick  person,  who,  transfigured 
through the principles of solidarity and subsidiarity, coordinates the rights 
and their protection at various levels.

In essence, the sick person, through the recognition and protection of the 
inviolable and fundamental rights mentioned above, and by using "ordinat-
ive principles such as solidarity and subsidiarity may, in the considered 
systems, improve the quality of his/her life. In fact, he/she may experience 
"being sick" in the best way possible and in the reality of his/her mental 
and physical condition.

Therefore, the sick person, in the outlined context, may be permanently 
separated  from his/her  disease,  and,  therefore,  from the  risk  of  capital 
rights, caused by the expansion of the logic of the market in areas such as 
medicine and health.

In fact, the sick person, in that a person "acting" in the system, will be the 
pivot of the existing gap between limited resources on the one hand and 
the almost unlimited needs on the other, and will have the opportunity to 
guide the  health  care  policies  regarding  which  health  services  must  be 
made available, and how to produce them and to determine, according to 
his/her requests and to the manifestation of one's needs, the role of health 
professionals.
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Introduction1

Modern advances in (bio-)technology have made possible what only a few 
years ago would have been considered science fiction. Yet, while science 
continues to develop, lawmakers often fail to take the action which would 
be necessary to ensure that new developments are used for the common 
good while at the same time protecting the rights of everybody involved. 
Often, as could be seen earlier this year in Germany, where the parliament  
after a long public debate which exhibited a rift through political parties, 
allowed  pre-implantation  diagnosis  (PID)  of  embryos  with  regard  to 
potential disease risks, a move which will result in the death of numerous 
unborn children who will  be discarded like waste merely because  they 
carry a gene which might put them at risk of future medical problems. 

1 The author  thanks prof.  dr.  Edita  Gruodytė  (VDU Kaunas),  prof.  dr.  Jonas 
Juškevičius (MRU Vilnius), dean prof. dr. Julija Kiršienė (VDU Kaunas) and 
vice-dean prof. Charles Szymanski, JD (VDU Kaunas) for their support of this 
research  project.  All  opinions  expressed  in  this  article  are  solely  the 
responsibility of the author and cannot be attributed to any of the institutions 
related to this research.
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Biotechnological development has the potential to help many people who 
suffer from diseases which are considered incurable today. At the same 
time is there a significant  risk for  abuse.  In  the case  of  PID, innocent 
unborn children are killed for the purpose of having less sick or handi-
capped people. In other words, the eugenics policies of the Nazi era have 
returned in the disguise of eradicating suffering, which have made them 
acceptable by many if not the majority of people. If lawmakers fail to act, 
human rights activists who are concerned about the dangers of biotechno-
logy (which, it  has  to be  noted,  go far  beyond the risks to the unborn 
described so far) have to take recourse to the already existing legal instru-
ments in order to ensure that everybody’s basic human rights are respec-
ted.

One such instrument, which is not only widely respected but also legally 
enforcable is the European Convention on Human Rights (ECHR),2 which 
all member states of the council of Europe are obliged to comply with. The 
high degree of compliance with the judgments of the European Court of 
Human Rights (ECtHR) and the decades of case work of the Strasbourg 
organs as well as the reputation of the Court among states and the popula-
tion at large make the Convention a unique tool for human rights advoc-
ates who want to convince lawmakers of the need to ensure the complete 
protection of human rights also in the context of new technologies which 
are welcomed by many and yet might be somewhat more deserving of crit -
ical attention. This is particularly true at this stage of technological devel-
opment: our technological abilities have developed rather rapidly in recent 
years, while the ethical attitude of our society, although many people are 
becoming aware of the problems associated with an unlimited adoration of 
technology, has not yet changed accordingly.

This goes so far that the technology which either already exists or can be 
envisaged to exist in the near future even raises the question of who is a 
person, who gets to enjoy human rights. For the first time since homo sapi-
ens has become the only surviving species of the genus homo, we have to 
ask ourselves, who is part of the “we”, who is to share in the rights which 
were consider to apply naturally to every human being. In this short art-
icle, we will therefore look at the personal scope of the right to life under 
Article 2 sec. 1 ECHR and by looking at three scenarios: human-animal 
hybrids (so called chimeras), transhumanism and the predicted technolo-
gical singularity.

2 Hereinafter referred to as “the Convention” or “ECHR”.
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The Right to Life under the European Convention on 

Human Rights3

The most basic of all human rights, and our point of departure fore the 
question as to who is a person under the ECHR, is the right to life which 
the Convention protects in Art. 2 sec. 1 ECHR. The Convention is a “liv-
ing instrument”4 the interpretation of which can change over time. It will 
therefore  also  remain  applicable  in  future  situations  which  are  beyond 
what we can imagine today, just like for example the entire idea of the 
internet  was not thought of by the drafters,  yet  nobody could seriously 
doubt that free speech also applies in cyberspace.

3 Some of the issues dealt with in this parts 2 and 3 of this article have already 
been dealt with in Stefan Kirchner, Abortion and the Right to Life under Art. 2  
of the European Convention on Human Rights? in Asifa Begum (ed.), Medical  
Treatment  and  Law 198-211  (2010),  which  was  later  reprinted  under  the 
correct title as Stefan Kirchner, Abortion and the Right to Life under Art. 2 of  
the European Convention on Human Rights in IUP Journal of Environment and 
Health Care Law 9/2010, Nos. 1 & 2, Jan. and Apr. 2010, 10-18. These texts 
were written before the judgment of the European Court of Human Rights in 
A,  B  and  C v.  Ireland on  December  16th,  2010.  In  this  earlier  text,  I  had 
concluded that states which are parties to the European Convention on Human 
Rights had to “outlaw all abortions which are not necessary to save the life of 
the mother” (Stefan Kirchner, Abortion and the Right... 198, 207 (2010). This 
needs to be clarified to the effect that states which are parties to the ECHR 
have to prohibit all abortions. Nor can there be a margin of appreciation in the 
application of the Convention – if there were such a margin of appreciation 
with regard to the question when human life begins, which I still dispute (cf. 
also ibid., 206) – with regard to the question whether criminal sanctions are 
necessary in cases in which an abortion was carried out in order to save the life 
of the mother. The states owe an effective protection of the rights embodied in 
the Convention, which includes the need to enforce domestic laws accordingly. 
As the common confusion among non-lawyers with regard to the legality of 
abortion in  many states  indicates,  not penalizing abortion  amounts,  at  least  
from the perspective of a lay person, top allowing it. States which are parties to 
the ECHR therefore have to prohibit all abortions by means of the domestic 
criminal laws. That the penalties will vary in individual cases depending on the 
guilt of the abortionist and the person or persons demanding the abortion is an 
other matter which is left to the courts to be decided on a case-by-case basis.

4 ECtHR, Tyrer v. United Kingdom, Application no. 5856/72, Judgment of April 
25th, 1978, para. 31.
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While the English version of the European Convention on Human Rights 
considers “everyone“ to have a right to life, the French version gives that 
right  to  every  person.  How  then  are  we  to  interpret  Article  2  of  the 
European Convention on Human Rights? According to Art. 31 sec. 1 of 
the Vienna Convention on the Law of Treaties5 (VCLT), every interna-
tional  treaty has to be “shall  be interpreted in good faith in accordance 
with the ordinary meaning to be given to the terms of the treaty in their 
context and in the light of its object and purpose”. In the most literal sense 
of the word, “everyone” is as all-encompassing as it gets and the context 
of the term “everyone” in the Convention reveals that it means more than 
the term “person”, which is used frequently in the Convention – while the 
French version of Art. 2 ECHR, which refers to “toute personne” (every 
person), does not allow this conclusion. The travaux prépatoires of Art. 2 
ECHR fail to provide a definition of either the term “everyone”,6 neither 
do they allow for a restriction of the term “life” to “life after birth”.7 Grab-
enwarter8 is of the opinion that the inclusion of the unborn child into the 
scope ratione personae of Art. 2 ECHR is not absolutely necessary (“Aus 
dem  Wortlaut  der  Gewährleistung  ergibt  sich  die  Erstreckung  auf  den  
Schutz ungeborenen Lebens nicht zwingend.”9) and thanks to the wavering 
position of the Convention organs he can cite a number of cases in support 
of his thesis.10 When Grabenwarter chooses the term “zwingend” (which 
could be translated as forcing or compulsory), he indicates that he cannot 
exclude that Art. 2 ECHR does indeed apply to the unborn. Grabenwarter 
deserves credit for not stopping there but making the effort to interpret the 
norm in question in more detail.11 He cites both the French form as well as 
the (non-binding12) German text  “jedes Menschen” (of every human) as 
suggesting a limitation to born humans13 – a limit which cannot be deduc-

5 1155  United  Nations  Treaty  Series,  331  ff,  available  online  at 
http://untreaty.un.org/ilc/texts/instruments/english/conventions/1_1_1969.pdf.

6 ECtHR, Vo v. France, Application no. 53924/00, Judgment of July 8th, 2004, 
diss. op. Mularoni.

7 Cf. also ibid.
8 Christoph  Grabenwarter,  Europäische  Menschenrechtskonvention,  131  ff 

(2008).
9 Ibid.
10 Ibid., 132.
11 Ibid., 132.
12 Cf. the short text after Art. 59 ECHR.
13 Christoph Grabenwarter, Europäische... 132 (2008).
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ted from the  English  text  of  Art.  2  sec.  1  s.  1  ECHR which  refers  to 
“everyone”.14 Grabenwarter concludes  that  it  cannot  be  excluded  that 
unborn children enjoy the right to life under Art. 2 sec. 1 s. 1 ECHR15 - a 
conclusion which is furthermore supported by the penultimate sentence of 
the Convention in the short paragraph after Art. 59 ECHR, according to 
which both the French and the English texts are equally authentic. In such 
a case, a wider interpretation which ensures that no violation occurs in any 
case seems more than in order,  in fact,  the ratio of the Convention, its  
entire  raison  d’être,  its  purpose  within  the  meaning  of  Art.  31  sec.  1 
VCLT, is to protect human rights. This calls for a wide interpretation of the 
scope of  any right under the ECHR, in particular  when one takes  into 
account the fundamental importance of the right to life and the fact that 
there are still ways to limit this right without violating the ECHR. 

HumanAnimal Hybrids / Chimeras

While unborn children are human beings from the moment of conception 
and develop to progress ideally towards born life, adolescense, maturity, 
old age and eventually death, recent biotechnological developments have 
raised even more difficult questions. Among them is the question whether 
human animal hybrids or chimeras, today often referred to as transgenic 
animals, are to be treated as animals or as humans. This debate is far from 
the realm of science fiction. In fact, it comes almost too late because chi-
meras are no longer the object of ancient mythology, nor are artificially 
created chimeras the stuff of science fiction. Largely unnoticed by the gen-
eral public, hundreds of human-animal chimeras have been created by sci-
entists in recent years.16 So far, the only human-animal chimeras which 
have  become public  knowledge  similarly  only  showed  a  low  level  of 
humanity. But this does not mean that no chimeras have been or might be 

14 Ibid., p. 132.
15 Ibid.,  p. 132; cf. also Thomas Groh & Nils Lange-Bertalot,  Der Schutz des 

Lebens  Ungeborener  nach  der  EMRK,  in  Neue  Juristische  Wochenschrift 
58/2005, 713 ff.

16 Daniel Martin & Simon Caldwell,  150 human animal hybrids grown in UK  
labs: Embryos have been produced secretly for the past three years in Daily 
Mail  Online,  July  25th,  2011,  http://www.dailymail.co.uk/sciencetech/article-
2017818/Embryos-involving-genes-animals-mixed-humans-produced-secretiv 
ely-past-years.html.
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created which are more human than that. In many countries, domestic law 
(that is, assuming that there is a law regulating the creation of human-an-
imal  chimeras  in  the  first  place)  prohibits  that  human-animal  chimeras 
which could have a human or human-like brain are brought to term. But 
already those who have not been brought to term would have to be protec-
ted before they were born and hence had to be brought to term, if they 
were persons within the meaning of Art. 2 sec. 1 ECHR. A small step in 
the right direction was taken by U.S. intellectual property rights authorities 
as early as 2005 when the patentability of a human animal mix was denied 
on the grounds that such a hybrid would be too human to be patentable.17 

This  decision  also made at  least  some human animal  hybrids  also  too 
human to be used for profit.18

Given that we share large parts of our genome with other species, genetics 
alone is not enough to draw the line between animal and man. Intelligence 
can only be measured after the being in question has already developed for 
some time and the potential for intelligence will often be unclear if a spe-
cific type of chimera is created for the first time. The idea that chimeras 
which exhibit human traits are to be killed it to be rejected and borders on 
murder – exactly because one cannot exclude that they in fact are human. 
This is the dilemma of our time: we simply cannot know if an unborn chi-
mera will later exhibit human traits or not. Therefore, unless we as a soci-
ety are prepared to ensure the most complete protection of human rights 
possible by protecting the right to life of every human-animal chimera and 
so  called  transgenic  animal,  we  have  to  stop  all  forms  of  transgenic 
research.

In the words of the Catechism of the Catholic Chuich: “Research or exper-
imentation on the human being cannot legitimate acts that are in them-
selves contrary to the dignity of persons and to the moral law. the subjects' 
potential consent  does not justify such acts.  Experimentation on human 
beings is not morally legitimate if it exposes the subject's life or physical 
and psychological integrity to disproportionate or avoidable risks. Experi-
mentation on human beings does not conform to the dignity of the person 
if it takes place without the informed consent of the subject or those who 

17 Rick Weiss,  U.S.  Denies  Patent  for  a Too-Human Hybrid,  Scientist  Sought  
Legal Precedent to Keep Others From Profiting From Similar “Inventions” in 
The  Washington  Post,  February  13th,  2005,  A03, 
http://www.washingtonpost.com/wp-dyn/articles/A19781-2005Feb12.html.

18 Ibid.
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legitimately  speak  for  him.”19 Unfortunately,  the  potential  benefits  of 
transgenic and chimera research are so high that not all states will create 
legal  barriers to prevent such research and also implement them effect-
ively. Therefore one might be tempted to say that a certification system 
should be established which tests chimeras with regard to their humanity 
and that all chimeras ought to be protected until tested negative for key 
human traits. This, though, would carry serious implications which would 
have consequences far beyond the issue of human animal chimeras: we 
must not make key human rights such as the right to life dependent on 
anybody having to pass a test. Once created, the parameters of this test 
could be changed time and again and the guarantee that every human has 
the right to life would become meaningless. Chimeras have to have a right 
to life (and, as applicable, other human rights) for all human-animal chi-
meras and transgenic “animals”. If we as a society want to reap the bene-
fits of chimera research, we also have to pay the price for it. In this case, 
the price for having chimeras, is literally, having chimeras. Having chi-
meras for research also means having chimeras who have rights and who 
become part  of  who  we  are.  Once we  accept  that  they  do  have  right, 
though, it also limits their usefulness for research. Not only must chimeras 
not be killed in the course of research, sentient chimeras must consent to 
the research before it begins and chimeras of unknown sentience must not 
be subjected to any tests at all since we cannot exclude that they will be 
sentient beings and would be opposed to being used for research. At the 
end of the day, in most cases it will not be permissible to turn a chimera 
into the object of research, and certainly not against his or her will, which 
brings us close to the issue of (human) dignity. The only “clean” option, it  
seems, is to prohibit the creation of all human animal chimeras and trans-
genic “animals” and to grant them the right to life and other human rights.

Transhumanism

Proponents of the transhumanist movement advocate the increasing use of 
technology to fundamentally alter human bodies.  Progressing through a 
cyborg-stage, the ultimate goal of transhumanism would be a sort of non-
corporeal human existence (although they will have to admit that it would 
not be a non-physical existence since they would still need some sort of 

19 Catechism  of  the  Catholic  Church,  http://www.vatican.va/archive/ENG00 
15/__P80.HTM, para. 2295.
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computer  or  technical  device to “live”  in),  which is also referred  to as 
“mind uploading”.20 Essentially, we would become computers. 

Today, some degree  of  cyborgisation is already common,  ranging from 
simple hearing aids over enhanced active prosthetics to implanted chips 
which allow the owner to pay without cash in nightclubs21 or to be found 
in the case of a kidnapping.22 It is perfectly conceivable that this trend will 
continue and that there might be many practical and helpful applications as 
we interact more closely with our tools. Once the singularity has happened 
and a computer will be equal in calculative capacity as a human brain, 
there  will  be,  sooner  or  later,  the  possibility  to  download  one’s  brain 
(memories? feelings? soul?) to a computer. Would someone who no longer 
exists in a physical  state as a human of flesh and blood but only on a 
memory chip or the like still  be a human person within the meaning of 
Article 2 sec. 1 ECHR? After all, the French text of the norm only refers to 
every person, so if one could download one’s personality, would that be 
enough? The English text of Art. 2 ECHR even only refers to “everyone” 
rather  than  “everybody”,  which  is  not  only  an  argument  why  already 
unborn children at the single-cell stage have to be protected, it might also 
be considered an argument that to be a human being and to have the right 
to life, you do not need to have a human body. 

Somebody who was once human, who was conceived as a human being, 
will always remain human regardless of the degree of cyborgisation and 
even in the event of a complete mind upload. While at first sight a mind 
upload might appear similar to the death of the body (it appears unclear at 
this point whether a mind upload would save a copy of the brain or would 
lead to the physical death of the person in question), it cannot be compared 
to brain death since the function of the brain would be taken over by a 
machine, much in the way that today a prosthetic leg can take over the 
function of a  leg which e.g.  was lost  in an accident.  Therefore,  should 
mind uploading one day turn from science fiction to science fact, it would 

20 As  such  it  is  also  advertised  by  proponents  of  the  technology,  cf. 
http://minduploadingproject.org/.

21 Andrew Losowsky, RFID: I’ve got you under my skin, in: The Guardian, 10 
June  2004,  http://www.guardian.co.uk/technology/2004/jun/10/onlinesupple 
ment1.

22 No author named, Terrified Mexicans splash out on chip implants so satellites  
can trace them if they are kidnapped in Daily Mail Online August 23rd, 2008, 
http://www.dailymail.co.uk/news/article-1048129/Terrified-Mexicans-splash-
chip-implants-satellites-trace-theyre-kidnapped.html.
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raise  serious  ethical  and  legal  questions,  but  it  would  not  deprive  the 
uploader of his or her humanity. Therefore, keeping in mind the nature of 
the ECHR as a living instrument, the mind uploader would enjoy the right 
to life, from which the obligation would follow to sustain the memory unit 
with energy etc.

Artificial Intelligence after the Singularity

The technological singularity is a hypothetical event in the (near?) future 
in which computers will have become artificial intelligences (AIs), mean-
ing that they will be as “smart” or “smarter” than people.23 The yardstick 
commonly suggested is to identify such a kind of true artificial intelligence 
on par with human intelligence, is to require a computer to pass the Turing 
test, that is, a test in which a computer communicates with a human being 
without the latter knowing that he or she communicates with a computer. 
If a human cannot distinguish whether one is talking to an artificial intelli-
gence or to a fellow human, the AI has passed the test. But even this type 
of calculating power does not necessarily mean an awareness of the self, 
although even some animals with significantly lesser brain functions are 
able to pass the mirror test, i.e. understand that when looking into a mirror 
they do not see an other animal but themselves. It  has to be noted that 
there is at times a tendency to see more mental capability in a machine 
than there actually is. Just a quarter of a century ago, it was even argued 
that a search warrant regarding a computer would raise questions regard-
ing the rights of the computer.24 Today, the contents of memory units are 
investigated on a daily basis and the mere idea that a glorified electronic 
calculator could have rights seems as preposterous as the same author’s 
prediction back in 1985 that

“consumer  robotics  will  be  a  multibillion-dollar  growth  industry  by  2000. 
Clever personal robots capable of climbing stairs, washing dishes, and accept-
ing spoken commands in plain English should be widely available by 2005. By 

23 Although the idea is not new, in recent years, Ray Kurzweil, the co-founder of  
Singularity University, has been the public face of the concept, in particular  
after his 2005 book The Singularity is near. In fact, the idea can already be  
found in Samuel Butler’s 1872 novel “Erewhon”.

24 Robert  A.  Freitas  Jr. ,  The  Rights  of  Robots, 
http://www.rfreitas.com/Astro/LegalRightsOfRobots.htm,  (also  reprinted  in 
Student Lawyer 13/1985, 54-56.
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the turn of the century the robot population may number in the millions [and 
that b]y 2010, most new homes will offer a low-cost domestic robot option. 
This “homebot” will  be a remote-controlled peripheral of a computer brain  
buried somewhere in the house. Homebot software will include: (1) applica-
tions programs to make your robot behave as a butler,  maid,  cook,  teacher, 
sexual companion, or whatever; and (2) acquired data such as family names, 
vital statistics and preferences, a floor map of the house, food and beverage  
recipes,  past  family events,  and desired robot  personality  traits.  If  a  family 
moves, it would take its software with it to load into the domestic system at the  
new house. The new homebot’s previous mind would be erased and overwrit-
ten with the personality of the family’s old machine.”25

Obviously, this has not happened. But the Internet, the global interconnec-
tions of millions of computers and other on-line devices, from refrigerators 
to cars to mobile phones, has created a global computer “brain” which has 
become indispensable in modern society. Without the Internet you would 
not read this article and, in fact, large parts of it would not have been pos-
sible to write without it  (or at least it would have become substantially 
more difficult). Yet, for all the practical implications computers and the 
Internet have in the lives of billions of people every day, there is very little 
debate about the risks and chances associated with the predicted technolo-
gical  singularity.  Even if the singularity is the object  of discussion,  the 
overwhelming majority of participants seems to welcome the development 
or at least consider it to be inevitable.

But would an entity which is a constructed machine which has achieved 
intelligence, sentience and awareness of self, with wishes and desires, also 
a person within the meaning of Art. 2 sec. 1 ECHR? Does such an entity 
have a right not to be turned off, a right to be provided with energy as 
much as a human person has a right to life? Juridical persons can also have  
rights under the Convention, yet, there is no right to life for a corporation. 
If it goes bankrupt, it cannot appeal to the state and invoke the state’s pos-
itive obligation under Art. 2 sec. 1 ECHR to secure its continued existence. 
Just like a juridical person has been made by man and can be dissolved by 
man even though it can have rights under the Convention, its existence as 
such is not guaranteed in the same way that a human life is guaranteed. In 
as far as they are applicable to non-natural persons, they can claim human 
rights. The question then is not so much whether an AI is a person (which 
it very well might be, at least a new form of non-natural person in addition 

25 Ibid.
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to the existing juridical persons), but whether the right to life is applicable 
to AIs.

In other words, the question is: what is life which is to be protected under 
the  Convention?  Life  protected  under  the  ECHR  is  human  life,  even 
though the French version of the Convention might leave room for inter-
pretation since it seems to allow the inclusion of non-human living beings. 
The English version of the text, referring to “everyone”, does not close the 
door for  non-human individuals,  either.  Although the ECHR is,  like all 
human rights law, anthropocentric, Art. 2 sec. 1 ECHR is open to different 
interpretations in the future. Because AIs are sentient beings which differ 
in their  (bio-)chemistry from the carbon-based biochemistry  we usually 
consider the basis for life we cannot exclude that there will be one day 
other, non-human, life-forms who are sentient and who are considered to 
be persons.. If we were to extend the definition of what we consider “life”

The next question then has to be how we balance the rights of AIs against  
the rights of man. Technology is at the service of man and of the common 
good. Therefore, all things being equal, the interests of man always have 
to take precedence over the interests of any AI. A sentient AI might have 
interests  which  are  deserving  of  legal  protection.  Some  legal  systems 
might even frame these interests in terms of rights but the right or interests 
of AIs to exist cannot take precedence over a human’s right to life. An AI 
might have a legal claim to property against a human or might have other 
rights which might trump the rights of an individual in a case of conflict-
ing rights but the life of a human must never be in peril because of any 
right or interest of an AI. This follows already from the function of AIs 
and  is  even  compatible  with  Isaac  Asimov’s  famous  Three  (later  four) 
Laws of Robotics26 which date back to  Asimov’s 1942 short story “Run-
around”  and  the  2011  Roboethical  Principles27 which  emphasize  the 

26 For opposition to Asimov’s Three Laws of Robotics cf. Gordon Worley, Robot 
Oppression:  Unethicality  of  the  Three  Laws (2004), 
http://www.asimovlaws.com/articles/archives/2004/07/robot_oppressio_1.html
. While Asimov later added a “zeroth” law, which is practically identical with  
the first law, with the exception that it protects humanity as such rather than 
individual humans,  today updated rules are being suggested,  cf.  Lisa Zyga,  
Living Safely with Robots, Beyond Asimov’s Laws, in PhysOrg June 22nd, 2009, 
http://www.physorg.com/news164887377.html. 

27 Engineering and Physical Sciences Research Council,  Principles of Robotics 
(2011), 
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importance of the prohibition of harm to humans, the focus on the robot as 
a tool of man and only at the very last level a prohibition against destroy-
ing a robot, unless necessary to uphold the safety of humans or human 
command over the robot, although the last law of robotics, self-preserva-
tion,  does  not  imply  a  right  of  the  robot  to  exist  but  might  very well 
merely been an expression of property rights of the owner (which would 
not come as a surprise, given Asimov’s cultural background and the relat-
ive importance of property in the Anglo system least since John Locke28). 
What applies to robots essentially also applies to AIs since robots in that 
sense were envisioned not to be merely today’s industrial machines but to 
have some kind of AI functionality as well. In any case is an AI a thing, a 
smart, maybe even a sentient thing, but still merely a thing and as such of 
a different legal category as man. It might even have rights as a non-nat-
ural person.29 These rights can go so far as to require the state to protect its  
existence – but they do not provide a right to “life” which would be equal 
to the right to life of a human.

Since we as a species might be at the mercy of a more advanced form of 
entities, in this case, AIs, we have to ensure that the survival of our species 
in freedom and dignity will  remain secured. The survival of the human 
species dictates that we remain aware of the existing hierarchies between 
rules as well as between rights. If  human life is the highest good other 
rights may not trump this right. On a moral level, this view also reflects  
existing  ethical  teachings,  most  notably  the  view  held  by  the  Catholic 
church, the Catechism of which states that

http://www.epsrc.ac.uk/ourportfolio/themes/engineering/activities/Pages/princi
plesofrobotics.aspx, on said principles cf. also Alan Winfield, Five roboethical 
principles  –  for  humans,  in:  New  Scientist  May  9th,  2011, 
http://www.newscientist.com/article/mg21028111.100-five-roboethical-princip 
les--for-humans.htm.

28 On the role of property for Locke’s thought cf. Stefan Kirchner,  Freiheit und 
Revolution – Die natürliche Freiheit der Menschen und das Widerstandsrecht  
gegen  autoritäre  Herrschaftssysteme  in  Kapiteln  10  und  11  der  “Zweiten  
Abhandlung  über  die  Regierung”  von  John  Locke  im  biographischen  und  
historischen Kontext, 35 ff (2008).

29 Cf.  also  Salamander  Davoudi,  UK  report  says  robots  will  have  rights in 
Financial  Times  December  19th,  2006,  http://www.ft.com/cms/s/2/5ae9b434-
8f8e-11db-9ba3-0000779e2340.html#axzz1Zw2ObdNp  and  Phil  McNally  & 
Sohail Inayatullah, The Rights of Robots: Technology, Culture and Law in the  
21st  Century (no  date  given)  http://www.metafuture.org/Articles/ 
TheRightsofRobots.htm.
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“Scientific,  medical,  or  psychological  experiments  on human individuals  or 
groups can contribute to healing the sick and the advancement of public health. 
[...]  Basic  scientific  research,  as  well  as  applied  research,  is  a  significant 
expression of man's dominion over creation. Science and technology are pre-
cious resources when placed at the service of man and promote his integral 
development for the benefit of all.  By themselves however they cannot dis-
close the meaning of existence and of human progress. Science and technology 
are ordered to man, from whom they take their origin and development; hence 
they find in the person and in his moral values both evidence of their purpose 
and awareness of their limits. [...] It is an illusion to claim moral neutrality in  
scientific research and its applications. On the other hand, guiding principles  
cannot  be inferred from simple technical efficiency,  or  from the usefulness  
accruing to some at the expense of others or, even worse, from prevailing ideo-
logies.  Science  and  technology  by  their  very  nature  require  unconditional 
respect  for  fundamental  moral  criteria.  They  must  be  at  the  service  of  the  
human person, of his inalienable rights, of his true and integral good, in con-
formity with the plan and the will of God.”30

Yet,  sentient AIs might not be destroyed without reason (which already 
follows from Asimov’s Third Law of Robotics). The more sentient the AI, 
the stricter must be the requirement to harm an AI. Asimov’s Third Law of 
Robotics can serve as a guideline for the treatment of AIs and for the guar-
antees regarding their existence – regardless of whether the obligation to 
ensure the continued existence of an AI is based on a subjective right of 
the AI or merely on an objective obligation of the state.

Conclusions

The uncertainties with regard to the legal status of Human-Animal chi-
meras  should  be  reason  enough  to  consider  a  moratorium  on  chimera 
research and to establish clear rules which apply globally and which have 
to be based on a better understanding of life and sentience than the know-
ledge which is available to us today. Transhumanism may not be in line 
with the Natural Law but taking the step towards a digitalized existence – 
if that were ever to become technically possible – would not deprive the 
person in question of his or her legal status under Art. 2 sec.  1 ECHR, 
which in turn would impose a positive obligation on the state to ensure the 
continued existence of the physical memory medium in which the person 

30 Catechism  of  the  Catholic  Church,  http://www.vatican.va/archive/ENG 
0015/__P80.HTM, paras. 2292 ff.
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in question would happen to exist. Every form of technology is to be at the 
service of man and of the common good. Even if one chooses to employ a 
technology which is not licit in a moral or legal sense, no human being 
may be deprived of the most basic of human rights because of doing so. 
Therefore it will be necessary to ensure that transhumans are also afforded 
human rights and in particular the right to life. In as much as the state has  
a  positive  obligation  to  protect  all  human  life,31 this  also  applies  to 
transhumans.  Employing  transhumanist  technologies  does  not  render  a 
transhuman less a human person in the sense of the law than any other 
(natural) human. The singularity, though, is an other matter altogether. No 
technological system created by man can have a legal or moral status equal 
to or even higher than that of a human being. Whether the singularity itself 
poses such a threat to human rights that states have to take positive meas-
ures to prevent it from happening will remain to be seen, although when 
this determination will be made it might already be too late to prevent the 
singularty, which might not be possible to begin with or at least would 
require very strict  measures.  Neither should we do everything which is 
technically possible, nor can we afford a new form of Luddism. What is  
needed is a responsible use of the existing possibilities, always keeping in 
mind the sanctity of human life. This might require us to limit technolo-
gical growth with regard to calculating power so as to reduce the risk of 
the technological  singularity  actually  occurring  while  at  the  same time 
allowing us to focus our scientific and technological resources on the erad-
ication of hunger, poverty and disease.

This entire discussion might appear to some readers to be related more to 
science fiction than to science fact, but in this age, lawyers, in particular 
human rights lawyers,  have to  think ahead and to  anticipate  challenges 
which lawmakers do not see today. The law can be used to shape reality or 
to react to a reality which is already changing. When it comes to the right 
to life, waiting to see what happens is not acceptable. There may be other 
risks  associated  with  technology  which  may  be  acceptable  given  the 
potential for large benefits, but the risk of death for human beings who 
have not consented to this risk is not acceptable. Like in past centuries,  
future centuries will see brave men and women who will move the fronti-
ers of human knowledge forward and not a few of them will make the ulti-
mate sacrifice in order to advance humanity. While their sacrifice should 
be valued, nobody may be forced to share their fate against their will. As 

31 Cf. in particular ECtHR, Calvelli and Ciglio v. Italy, Application No. 32967/96, 
Judgment of January 17th, 2002, para. 49.
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the Court  has  already made clear  in Tyrer  v.  the  United  Kingdom and 
Calvelli and Ciglio v. Italy the states which are parties to the European 
Convention on Human Rights are not only required to refrain from violat-
ing human rights, they are also under a positive obligation to protect them. 
It is therefore necessary for lawmakers to be reminded of their obligation 
and  to  regulate  emerging technologies  at  an  early stage  –  not  to  stifle 
innovation, far from it, but in order to protect all human beings against 
risks to their very existence. To do so requires that all states parties to the 
ECHR recognize that in many of the cases dealt with in this article we are 
indeed talking about human beings whose right to life has to be protected 
at all times. Only when it comes to the unknown risks and challenges asso-
ciated  with  the  singularly,  we  have  to  conclude  that  machines  cannot  
become humans. At the end of the day, human life is the highest good of 
human society. The inclusion of non-human actors might change this soci-
ety and its values but the natural order of things requires that human life is 
protected at all times.
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The  method  used  by  Arendt  to  weave  historical  events  into  political 
philosophy is  perhaps  the most  obvious proof  of  the  originality  of  her 
thinking. It is even said that Arendt made past events a recognition sign of 
her political theory. It is about two significant circumstances. Firstly, the 
specific character of an understanding of history. Secondly, the function 
and meaning of relating to history.2 Thus a specifically understood history 
can be seen as an organising element of Arendt’s disquisitions.

The above outline presents an ordered and communicative key to under-
standing Arendt’s deliberations. However, its usefulness is doubtful. It is 
because that, which presents itself as the primal interpretative schema of 
Arendt’s disquisitions, has no such character. It is not history, but human 
life which constitutes, according to Arendt’s reasoning, the beginning of 
all thought.

Arendt’s  understanding  of  life  is  based  on  the  determinants  of  human 
existence  and  abilities,3 which,  for  various  reasons,  they  are  not.  Such 
determinants retain their validity in every historical reality. They therefore 
constitute the primal source of  mental  reference to historical  material. 
They  allow  to  distinguish  various  facts  associated  with  historical 
personages and to ponder their meaning. For this reason Arendt contrasts 
her method of thinking on history perceiving it as alikeness to a process in 
which “[...] everything [...] can change into something else”.4 There exist 
therefore, in Arendt’s thinking on history, no explanatory links with events 
which follow one after another.  Also, there are no chains which would 
result from combining such links. What remains is a “thread” which is not 
a chain forging subsequent generations with a pre-defined aspect of the 
future5. Even when several events are involved, a space is created which is 
open to reasoning. In it Arendt reveals facts from a perspective of the place 
and time in which man lives on earth.

2 Christa Schnabl,  Das Moralische im Politischen. Hannah Arendt Theorie des  
Handelns im Horizont der theologischen Ethik 13 (1999).

3 I  shall  pass  over  the  method  of  understanding  the  above  mentioned 
determinants. It will suffice to restrict ourselves to the obvious reiteration that 
determinates of human existence are not synonymous with human nature; cf. 
Hannah  Arendt,  The  Human  Condition  14-16  (2000)  and  Paweł  Polaczuk, 
Obietnica. Kilka uwag o koncepcji Hannah Arendt (in print).

4 Hannah Arendt,  What is Authority? in  Between past and present time. Eight  
exercises in political thought 124 (1994).

5 Ibid., 116.
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I  mentioned  that  human  life  constitutes  a  genesis  of  all  reflection  in 
Arendt.  I  have  in  mind  two  dimensions  of  this  question.  Arendt’s 
understanding of life determines the perspective of her reflection as well 
as its  object.  Two of the outlined by me dimensions of the proposition 
intertwine with each other.  It  is easy to overlook that conditions which 
Arendt relates to life themselves become the subject of reflection, which 
can  create  the  appearance  of  an  analysis  of  facts.  In  other  words,  the 
process  of  uncovering  their  meaning  passes  into  an  analysis  of  earlier 
mentioned conditions,  projecting themselves  onto current  findings.  This 
process ends only after justification of important individual propositions 
on  a  political  base.  In  this  way  the  whole  of  Arendt’s  achievements 
appears to arrange itself into a political theory.6 In any event, the boundary 
between a reference to historical facts and drawing conclusions from the 
loss of it a model is almost invisible. It is hidden behind illusively clear 
disquisitions on the past. Arendt herself draws attention to this when she 
writes that the method applied by her, as well as the criteria and values 
appear to the reader amazingly clear. However,  I shall not elaborate on 
them, but will concentrate on summarising Arendt’s main assumptions.7 

This  formulated,  in  Thinking  on  History,  observation  does  not  lose 
relevance in any of Arendt’s works. Therefore the observations shown in 
my article can only relate to Arendt’s main premises.

The specific character of Arendt’s view has its beginning in a little known 
doctorate work: Concept of Love in Augustine, written under the guidance 
of Karl Jaspers. I do not intend to present disquisitions from that work. I 

6 Ursula  Ludz  (ed.),  Hannah  Arendt. Ich  will  verstehen.  Selbstauskünfte  zu  
Leben und Werk. Mit vollständiger Biographie, 44-45 (1996): in a television 
interview  with  Gunther  Gauss  Arendt  says:  „[…]  Mein  Beruf,  wenn  man 
davon überhaupt sprechen kann – ist politische Theorie. […] Ich habe meiner  
Meinung nach der Philosophie doch endgültig Valet gesagt. […] Der Ausdruck 
>>politische  Philosophie<<,  den  ich  vermeide,  dieser  Ausdruck  ist 
außerordentlich vorbelastet  durch die  Tradition.  Wenn ich über diese Dinge 
spreche, akademisch oder nicht akademisch, so erwähne ich immer,  dass es 
zwischen Philosophie und Politik eine Spannung gibt. Nämlich zwischen dem 
Menschen, insofern er ein philosophierendes, und dem Menschen, insofern er 
ein handelndes Wesen ist – eine Spannung, die es bei der Naturphilosophie 
nicht  gibt.  Der  Philosoph  steht  der  Natur  gegenüber  wie  alle  anderen 
Menschen  auch.  Wenn er  darüber  denkt,  spricht  er  im Namen der  ganzen 
Menschheit.  Aber  er  steht  nicht  neutral  der  Politik  gegenüber.  Seit  Plato 
nicht!“; cf. Hannah Arendt, Thinking 269-270 (1991).

7 Ibid., 284.
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shall limit myself to general comments associated with the essence of my 
postulated trend of interpretation. It concerns the relationship of love and 
life, whose analysis lead Arendt to a determinant of human existence.

We should begin with the observation contained in a letter addressed to 
Jaspers.  In  it  Arendt  writes  about  the  astonishment  accompanying  her 
thesis published in  1929. This  “recognition of  self”  in  The Concept  of  
Love in Augustine has a special meaning. This letter was written in 1966.8 

However,  in the  Human Condition,  published in the late Fifties, Arendt 
takes up the thread of  unwordly character of love.9 Kristeva sees in this 
arrangement of events pointers to the beginnings and essence of Arendt’s 
efforts. They are connected to the notion of life. It is about definition of 
life outside the Augustinian unity in love. From this unity grow thinking 
roots of determinants of human existence10 and man’s abilities which are 
embedded  and  analysed  in  Arendt’s  disquisitions.  This  refers  to  many 
determinants and abilities. The most obvious appears to be determination 
by worldliness. It negates the summum bene – eternal life in God who is 
love. However, even the most obvious determinants and abilities, are not, 
according to Kristeva, simple reversals of Augustine’s thoughts. They are 
rooted in this thinking by an interpretation which unites key threads of 
Arendt’s  reasoning.   They  descend  from  various  stages  of  Arendt’s 
creative  life  and  are  ever  present  in  her  reasoning.  And  this  is  the 
circumstance which causes Kristeva’s claim to be valid in relation to the 
question of thinking on history. This claim accepts that life is the leading 
thread in Arendt’s deliberations.

I  shall  begin  my  deliberations  concerning  thinking  on  history  from 
Arendt’s recurring theme of the worldly dimension of human life.  Human 
existence lasts between birth and death. Arendt reaches for the Augustinian  
philosophy of birth, from which she adopts his leading thoughts about the 
beginning.11.  In  analysing  St.  Augustine’s  deliberations  regarding  the 
question  of  “true  depth”  in  God’s  intention  to  create  man,  Arendt 

8 Julia Kristeva, Das weibliche Genie. I. Hannah Arendt 61 (2001).
9 Hannah Arendt, The Human.... 263 (2000).
10 Julia Kristeva, Das weibliche... 62 (2001).
11 Hannah Arendt,  The Human.... 13 (2000): as  explained by her later in The 

Human  Condition,  […]  in  the  context  of  undertaking  something  new,  the 
component of activity, and therefore of birth, is inherent in all human activity.  
Also, because action is political,  par excellence, it is the arrival in the world, 
and not mortality, which can be the central category of political thought, as 
distinct from the metaphysical. Refer also footnote 5 in this article.
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deliberates Augustine’s focus on the simultaneity of creation of matter and 
time. The subsequent creation of man “who did not exist before that time” 
reveals him as a creature living in time, different from the eternal God who 
has no beginning. But man is also a creature in time in the sense that he 
constitutes the essence of time. If that which happens in time, happens in 
time which has elapsed, and before time which has still to come, then the 
creation  hominem  temporalem must  mean  God’s  intention  to  make  it 
possible for  something new to  happen in the world,  that  which has its 
beginning. It is for that first beginning that man was created. Before his 
initium, no other man existed, no birth, nor actions or beginnings of other 
creations of heaven or earth as defined by St.  Augustine with the term 
principium. In summarising this part of St. Augustine’s comments, Arendt 
maintains that man is created as a new beginning in the world. He is a 
completed creation. Man knows that he has a beginning and will reach an 
end. He even knows that his beginning is the beginning of his end.12 This 
is evidence by man’s possession of the idea of an absolute beginning and 
end. It is a concept which the human mind cannot encompass.13

In the light of the presented speculations it is the creation of man which 
established the beginning, without which no change, which is subject to 
the appearance of something new, would be possible. It is because of his  
birth that a new beginning is man, created as a an individual.14 In Arendt’s 
reasoning, the fact that new people appear by birth, and that everyone is a 
new arrival in the world which precedes him,15 allows to think of birth as a 
condition which is the carrier of time. Arendt interprets this in the context  
of  a  wish  to  change,  whose  fruit  is  the  changeability  of  human  life. 
Kristeva writes that the ideal of change takes the place of an individual’s 
striving for reconciliation with eternity in love. The ideal of change entails 
constant  movement,  which  demands  a  consequence  measured  in  time, 
which cannot be reconciled with eternity. Eternity is an everlasting here 
and now. It is external to man and one dimensional (nothing separates the 

12 Hannah Arendt,  Will 158-159 (2002); cf.  Hannah Arendt,  The Human.... 195-
196 (2000).

13 Ead., Thinking 271-272 (1991).
14 Ead.,  Will 157-158 (2002). Arendt explains that writing about the creation of 

individuals  she had in  mind the individual  character  of  man,  before  whom 
there  was  nobody  who  could  be  deemed  to  be  a  person.  However,  the 
individual character of man reveals itself however in his willpower”. I shall not 
dwell on the subject of willpower.

15 Ibid., 159.
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past from the present). That is why birth is the carrier of time, whilst its  
determination as a fact is an ability to initiate the new through action. I 
should add that action is a determinant of human existence, as well as a 
form of human activity. It transforms “creation of world into a world” in 
the  manner  of  Augustine’s  shaping  (facere) that  which  is  found 
(invenire).16 It is in this sense that the presence of man on earth becomes 
the factor which organises time in the world. It is the key reason for which 
human life, and not history, will have priority for Arendt.

Associated with this is Arendt’s conception of reasoning which integrates 
the past and the future. In my deliberations to date I have concluded that 
human life determines the perspective on Arendt’s deliberations as well as 
their object. A natural consequence of this is the fact that determinants of 
life by themselves become subject to reflection. It may create the appear-
ance  of  an  analysis  of  facts  and  thus  individual  happenings  (given  to 
senses), which occurred in a defined place and time. There are two reasons 
for this ostensibility. Firstly, facts constitute fragments of complex inter-
pretative structures, in which we ponder the determinants of life. Secondly,  
facts integrating the past, as understood by Arendt, are also the source of 
experiencing the future. In other words, they go beyond their place and 
time in the past, and remain a source only because they came into exist-
ence.

The  method  of  including  the  past  into  reasoning  has  its  origin  in  the 
discovery  of  internal  life  by  St.  Augustine.  It  is  about  the  possible 
questioning by man of his own existence, which St. Augustine describes in 
his formula Questio mihi factus sum.17 Life becomes a question suspended 
between the past and the future. This is because births from which, and 
with which, life originates, are focused as a beginning to that which was 
before.  However,  the mortal  end of  life  in love predicts his  continuing 
existence in eternal life. St. Augustine’s question about human existence 
removes beyond the world information about birth of life.18 This thread 
will be the subject of Arendt’s inquiries into reasoning, the most sensitive 
of  human  abilities.  Arendt  holds  that  in  reasoning  the  time  continuum 
becomes split into the past, the present and the future. It becomes divided 
through the  introduction  of  a  relationship  between  >>no longer<<  and 
>>not yet<<. This happens solely because of man’s presence who has his 

16 Julia Kristeva, Das weibliche... 64-66 (1991).
17 Hannah Arendt, Will 127 (2002).
18 Julia Kristeva, Das weibliche... 64-66 (1991).
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own >>beginning<< (birth) and his end (death). Man finds himself always 
in a defined moment between them. Arendt adds that the gulf between past 
and present opens only in the reflection pertaining to that which is present, 
disappeared or that which has yet to appear. Reflection manifests to the 
reason the nonexistent regions. That is why, for the thinking ego, the past 
and the present may seem, in their essence, to be lacking in any concrete  
content. The thinking ego experiences time as an implication of constant 
change. Unrelenting motion transforms existence into happenings. In this 
way it incessantly destroys the present existence of the thinking ego.19

I mention the thread Questio mihi factus sum (I am become a question to 
myself)  for  another  reason.  Arendt’s breaking away of  facts  from their 
place  and  time  (desensualising),  and  turning  them  into  an  element  of 
interpretative structures for the determinants of life, indicates a searching 
for a meaning of these facts, not only in the sphere of direct consequences  
for human life, but also among the manifestations of human reason. The 
question  which  this  raises  concerns  the  relation  between  facts  and 
continuity  of  single  ideas  in  the  interpretative  context.20 This  question 
unites exceptionally many threads of thought raised by Arendt. But I shall 
limit myself to the most important ones.

I shall refer first to the same question contained in Augustine’s formula. 
Arendt claims that the formula uncovered by St. Augustine unravels the so 
called  anthropological  question.  The enigma,  which  man  is  to  himself, 
concerns that who he is (*tu quis es?*) and what he is (*quae natura sum?
*). Both questions are addressed to God. Only He could speak of a certain 
>>who<< as a certain >>what<<. According to Arendt this determines the 
condition for giving an answer to the presented question. The externality  
of perspective contained in this condition is attainable to man because of 
matter which surrounds him.  Because of this, man is able to recognise, 
determine and define its essence. Because man is not a thing, the above 
mentioned perspective is unattainable to him, and efforts to make it so are 
futile.  They resemble attempts of jumping over one’s shadow. It means 
that speculation about man’s possession of a nature which is an attribute of 
things is not warrantable. Steps taken in the history of human thought to 

19 Hannah Arendt, Thinking 273, 276, 277-278 (1991).
20 In the deliberations to date, I used the notion of interpretive structures which 

consisted of conditions of life and facts. Adding to them “human thought”, 
which I cannot,  for obvious reasons,  limit  only to these whose expressions 
have an ordered form, I indicate by changing the term which will be named as 
an interpretive context.
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define human nature are speculative duplications of Plato’s view of man in 
a philosophical concept of that which belongs to the divine.21 That, which 
we are not capable of usefully reflecting upon, is elusive human nature. 
This does not mean however, a rejection of ideas integrating the threads of 
human  nature.  Arendt  formulates  here  a  peculiar  key  to  their 
disintegration, useful when views on human nature are linked to a vision 
of a political society.

It became evident therefore that  Arendt brings about a fragmentation of 
ideas  found on the thread of  human nature.  Such understanding unites 
scepticism towards manifestations  of  speculative  reasoning,  (which ties 
the question of human nature into some part of tradition) with a vision of a 
political society, which is inherent in such reasoning. In this way Arendt 
creates a characteristic interpretative space for facts, because she elimin-
ates from the tradition of human thought that which, through speculative-
ness, is farthest from determinants of human existence and brings closer to 
political theory, which formulates theories about social political organisa-
tions.

A broader plane of deliberation for the problem is the continuity of ideas 
in the history of human thought (history of ideas). It is obvious that the 
thinking on history undertaken by Arendt in Questio mihi factus sum does 
not make it a history of philosophy.22 This claim does not undermine even 
the circumstance that  Augustine’s question constitutes a vital thought in 
the history of philosophy. It would be an oversimplification to claim that 
only Augustine’s formula can be an indicator of continuity of ideas. It does 
not contradict my claim that human life constitutes the subject of Arendt’s 
reasoning,  and  that  precisely  life  itself  determines  the  reasoning 
perspective (the problem of exposing the human what).

The pointers which allow reference to the outlined problem are Arendt’s 
comments  concerning  Platonic  traditions  of  philosophical  and  political 
thought.  According  to  Arendt  that  tradition  really  began  with  the 
overturning of Homeric beginning of the world. From that moment it was 
not life after death, as in Homeric Hades, but normal life  on earth that 
became relegated to  an underworld.  Arendt  writes  of  a cave of  human 
existence  in which man found himself  communing with eternal  ideas.23 

The significance of the outlined turning away relies on the premise that 

21 Hannah Arendt, The Human.... 14-15 (2000).
22 See another justification: Marcin Król, Filozofia polityczna 153 (2008).
23 Hannah Arendt, The Human.... 316 (2000).
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western  philosophy  almost  automatically  subordinated  itself  to  man’s 
pattern  of  thinking.24 It’s  not  about  a  continuation  of  Platonism  as 
suggested by a category of Platonic thinking tradition. Arendt has in mind 
the duplication of  intellectual  games initiated by Plato.  It  relies on the 
conversion of philosophical systems and of spiritual hierarchy into their 
opposite  (idealism-realism,  etc).   On  the  basis  of  my  analysis  of  the 
problem, Arendt’s observation should be interpreted as a destruction of the 
continuation of ideas in the history of human thought.

Two arguments speak for the acceptance of a contrary proposal. The first 
is  the  language with  which  Arendt  describes  subordination  by  western 
tradition of thought concerning a turning away from Homer. Arendt writes 
about the domination of that reversal’s model and about its dominion over 
tradition. Such formulations, however, are not a sufficient argument to use 
as  negation  of  submitted  propositions.  The  second  argument  is  the 
repetitiveness of the Platonic schema. This too is not a sufficient argument 
in favour of ascribing a contrary view to Arendt, because she holds that the  
above mentioned conversion is based on notional thinking per se, and does 
not demand going outside the thinking experience.  Historical  events  or 
changes to elements of converted systems are not essential to a  turning 
away.25 This is evidences that a duplication of the same mechanism is not 
proof  for  the  continuity  deliberated  by  me.  I  should  add  that  Arendt 
describes  the  above  mentioned  phenomenon  by  the  appellation  of 
accomplishing a turning away in the course of intellectual history.26

In summarising this fragment of our deliberations it should be accepted 
that  facts  contained  in  the  interpretative  context  are  distinguished  and 
interpreted in the light of determinants of life and manifestations of human 
thought.  They are ideas subject  to fragmentation. I  should add that  the 
observation concerning the recursive nature of Arendt’s reasoning, whose 
manifestation is the interpretation of facts in the light of the conditions and 
the peculiar modelling of these conditions through facts, relates suitably to 
the relationship of ideas to facts inside the interpretative context.

Alongside the propositions concerning the fragmentation of ideas within 
the  interpretative  context,  two  additional  insights  suggest  themselves. 
When Arendt writes of reversal of intellectual history, it seems to make its 
indicator some form of connection with historical reality. Traces of this 

24 Hannah Arendt, The Human.... 316 (2000).
25 Ibid., 317.
26 Ibid., 316-317.
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thinking  are  evident  in  conditioning  by  worldliness.  That  is  why  the 
concept  of  intellectual  history,  which is  wider  than  the  category  of  its 
course, is tied up with a repeatedly recurring question about the relation of 
an idea to reality. This question is debated in considerations devoted to the 
relation  of  vita  activa and  vita  contemplativa,  when  Arendt  analyses 
“spiritual influences” of ideas (and events).  This creates a new axis for 
division of an idea around which Arendt interprets facts.

The  second  question  relates  to  the  concept  of  tradition.  The  quoted 
example  the  repetitiveness  of  reversals  is  sufficient  to  talk  of  Plato’s 
tradition of  philosophical  and  political  thought.27 It  seems that  because 
Arendt achieves a separation of intellectual history around the axis  vita  
activa and vita contemplativa, and it is a most general separation, it must 
become  accepted  as  a  basic  key  for  extraction  of  defined/concrete 
traditions of thought. If we consider the circumstance that it is a question 
not  only  of  philosophical,  but  also  of  political  thought  (political 
organisation  of  societies),  a  possibility  is  created  of  configuring  the 
relationship of “philosophical and political thought” in light of reality in 
various arrangements and with the help of very ambiguous net of views. 
Above all I have in mind about the concept of “spiritual influences”. This 
concept formulates a certain space ex post facto, whose end (and often the 
beginning)  is  not  usually  correct.  They  are  determined  by  accepted  in 
Arendt multiple consequences. This ex post facto coincides with concrete 
traditions of thought in a specific way. Arendt usually positions multiple 
consequences.  This  possibility  is  created  of  configuring  the  relation  of 
their sources among the consequences of ideas and events, and in such a 
space  shapes the  form of that  tradition. That is why often the spiritual 
influence will be transformed into tradition, whose source will be an event 
or idea.  Such reasoning diverges  from the simple  schema in which the 
source of tradition is exclusively a defined idea. As a result, the beginning 
of a thinking tradition becomes shifted to the space of spiritual influences. 
However,  the  concept  of  tradition  becomes  separated  from  historical 
events of that past, in which was formulated the given idea and in which 
the defined event took place. The source itself is therefore considered as 
continuity.  It  would  seem that  thanks  to  this complicated treatment,  it 
becomes  possible  to  integrate/arrange  individual  traditions  of  thought 
around the dichotomy of vita activa and contemplativa.

27 Hannah Arendt, The Human.... 316 (2000).
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The above presented comments relate only to that process in which sci-
ence had not yet become part of intellectual thought. The manner in which 
Arendt shapes the interpretative context for a  different period than that 
accepted in the presented example (associated with Plato’s thinking tradi-
tion) is basically different. Even though the period is incomparably shorter, 
Arendt sees in it events whose consequences are not possible to be inter-
preted according to current methods. The consequence is a change in the 
interpretative context.

Reference to this question demands the finding of an explanation for the 
period which began with the invention of the telescope by Galileo. Arendt 
holds  that  the  spiritual  result  of  that  event  does  not  fit  within  the 
boundaries of the then current reversals. She contends that thanks to the 
telescope Galileo placed within reach of earthbound man and his senses 
that,  which  seemed  beyond  reach  and  was  the  an  area  of  uncertain 
speculation and ideas.28 An objective novelty of that invention was that it 
resulted in the possible becoming known as a certainty. The consequences 
of building the telescope can be reduced to two questions.  Firstly,  they 
lead  to  the  conviction  that  objective  truth  is  not  given  to  man.  Truth 
becomes the result of evidential proof. Secondly, they lead to the loss of 
the  world  as  guarantor  of  reality  which  senses  are  able  to  adequately 
encompass. Galileo’s discovery opened the way to discover a viewpoint 
that is external to the world. Things are accessible only to instruments of 
measure and not to senses or reason. Arendt also comments on the degree 
of  contemporary  distancing  from Archimedes’ view.  She  contends  that 
Galileo left the universe, of whose quality we know only in so far as they 
influence  they  have  on  our  instruments  of  measure.29 However,  the 
question about whom we are in the universe remains open.30

Such separation of thinking from its worldly roots has two consequences: 
removed in time and in the present (which are brought to mind by the 
above thoughts by Arendt).

The  first  one  concerns  the  tradition  of  philosophical  thought,  i.e.  the 
spiritual consequences of loss of the notion of truth, which is basis of the 
whole tradition. This concerns the turning this thinking in the direction of 
“sensual perception movement” and “activity of the mind”. Their effect 
becomes the object of interest by philosophers, who see philosophy as a 

28 Hannah Arendt, The Human.... 281-282 (2000).
29 Ibid., 283.
30 Ibid.
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theory of recognition and psychology. On the other hand, the philosophy 
based on Galileo’s invention loses interest in nature. It turns to the new 
discovery,  which  is  history.  It  is  difficult  to  see  the  sense  of  human 
existence, but possible to obtain definite knowledge through communing 
with  products  of  human  activity.31 This  discovery  of  history  causes 
philosophers (Hegel) to become spokesmen and exponents of the general 
mood of their time. In their statements this mood received a conceptual 
clarity.  In both cases – Arendt continues – when philosophers observed 
nature or history, they tried to understand and make out order with that, 
which happened without them.32 This is because their disquisitions were 
completely useless to science.

In the accepted by Arendt division of time, which encompasses at least 
200 years, human thought seems to yield to further divisions: science and 
philosophy. Only science is capable of existing in unity with reality (but it 
would also break that unity, as seen in Arendt’s comment about contem-
porary consequences of Galileo’s discovery). The unity of philosophy with 
reality  will  become  secondary  (philosophy  reacts  with  ideas  irrelevant 
from the perspective of that which is the axis of science and reality, or 
reacts with speculation about the future). This is so because after a period 
of mental reversals, removed from the reality of life in their time, there 
comes a period in which human thought in some part upholds the unity 
with reality. The part of it, which is called philosophy, cannot keep up with 
reality. It becomes secondary to science (theories of recognition useless to 
science) or anticipates the future, as in the case of Hegel’s philosophy of 
the soul.

The interpretative context encompasses the period under discussion, integ-
rates  it  through better  known events  from time  and space,  judgements 
about views concerning their active and passive participants, and in partic-
ular those which could pass for political thought or ideology, and finally 
ideas and embodiment of their form, which universalize Arendt’s delibera-
tions concerning determinants of human existence. What is peculiar is that 
defined  traditions  of  thought  pass  through  unity  with  science  into  the 
source of ideology. They create in this way a base for arguing formulated 
appraisals in Arendt. Exceptions will be ideas which unite in the interpret-
ative context with concrete forms. Such treatment exposes the fact and the 

31 Hannah Arendt, The Human.... 322-323 (2000).
32 Ibid., 318.
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moment in which a defined tradition of thought reveals itself incapable of 
illuminating the present or the future of life.

In summarising the remarks to date I should first remind that I followed 
Arendt’s  reasoning,  noticing a certain  correctness  contained in them. It 
comes down to the idea that revisualisation of facts means a searching of 
their meaning amidst manifestations of human thought. A natural context 
becomes the history of thought. It transpires that the form of interpretative 
context, and consequent method of thinking on history, is constant. With 
some simplification associated with the necessity  to schematisation,  we 
can distinguish two periods, for which the form of interpretative context is 
changeable. Arendt brings about a gradual decomposition of ideas which 
integrate the thread of human nature and multidimensional fragmentations 
of this history (ideas leading to vita activa i  contemplativa, philosophical 
science,  ideological  ideas).  In  this  dynamic  order  are  inserted concrete 
facts with a greater intensity.

In concluding this thought it is worth drawing attention to another circum-
stance.  It  combines  tradition  and  ideology  in  the  interpretative  context 
with reference in ever greater degree to facts. Anticipating further com-
ments it is worth noting that a new element of the mentioned context will 
emerge, and consequently a successive form of thinking on history.

I shall begin from the observation which suggests itself in the light of the 
last comments in the summary. I have accepted that Arendt intensifies the 
inclusion of facts into the interpretative context and associates that treat-
ment with the exposure of ideological roots. Both these factors will merge 
at the base and with the consequences of Arendt’s view about the final 
breaking away with traditional thought.

Before I allude to that thought analytically, I remind that in the literature 
on the subject  Arendt’s question about the end of tradition is subject to 
controversy. It is a result of the peculiar stress between various views of 
this problem in Arendt.  This is  because Arendt considers that  the event 
which breaks with tradition is totalitarian rule and its crimes. I underline 
that  this  view  is  understood  by  Arendt  in  two  ways.  Firstly,  that 
totalitarianism  only revealed  the  loss  of  traditional  thought.  On  the 
other hand Arendt seems also to claim that the arrival of totalitarianism 
brought with it new qualitative occurrences in history, which raises two 
questions. Does Arendt lean toward the view that totalitarianism revealed 
the loss of tradition and in that sense is somewhat a product of separation 
from it? Alternatively, should we accept that totalitarianism caused the loss 
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of tradition?33 There is no easy solution to that problem. It seems that the 
answer contained in literature on the subject is the result of the assessment 
as to which interpretation should be taken as the most representative of 
Arendt’ thought. Source materials become the Origins of Totalitarianism34 

and  Tradition  and  modern  time.35 It  is  not  surprising  that  both 
interpretative  variants  are  interrelated.  Totalitarianism  is  then  a 
consequence of the already present break from tradition and at the same 
time a peculiar “executor” of traditional thought. Justifications for the first 
part  of  this  proposition  are  Arendt’s  deliberations  in  which  the 
phenomenon of totalitarianism becomes part of the transformations of the 
XIX  and  XX  centuries.  The  second  part  of  that  proposition  finds 
justification  in  the  statement  that  totalitarianism  is  characterised  by 
extreme otherness. In other words the XIX and XX centuries with their 
characteristics  ruptures  is  regarded  as  a  premise  for  the  emergence  of 
phenomenon  of  totalitarianism.  But  they  cannot  be  merged  into  a 
relationship of cause and effect so that totalitarianism could be the result 
of  transformations  in  the  XIX  and  XX  centuries.  It  is  because 
totalitarianism reveals phenomena which are impossible to encompass in 
such a relationship of cause and effect.36 An example is the unprecedented 
conception  of  authority  or  unprecedented  conception  of  reality,37 and 
eventually to the atmosphere of insane unreality38 in concentration camps.

We should begin with the observation that few phenomena in human his-
tory are more suitable to reinforce the proposition of breaking with tradi-
tion  of  thought  than  European  totalitarianism.  Academic  and  theoretic 
views of  characteristics  of  totalitarian system are sufficient  to  make us 
aware of the potential that it has for opposing tradition. European totalit-
arianism was fact. For this reason it is advisable to accept that reasons for 
its emergence arose, and frequently the process of its evolution, must have 
a relationship with a kindred tradition with the then prevalent European 
tradition of thought. For this reason we accept that the events and ideas of 
the XIX and the beginning of the XX century represent an age to which 
lead the roots of totalitarianism. In light of these comments arises a ques-
tion  about  the  causes  and  arguments  which  lead  Arendt to  change  her 

33 Christa Schnabl, Das Moralische... 18 (1999).
34 Hannah Arendt, Origins of Totalitarism 491-670 (2008).
35 Ead., Tradition and modern times in Between past... 29-53 (1994).
36 Christa Schnabl, Das Moralische... 18-19 (1999).
37 Hannah Arendt, Origins... 588 (2008).
38 Ibid.
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thinking on history. What causes her to the vision of linearly increasing 
events? Is it because she allows a form of thinking on history which is not 
created  by  isolated  facts,  and  to  matching  it  to  interpretative  context 
regardless of the time and place in which they arose?

From these arguments it appears that totalitarianism not only radicalized 
traditions of thought but also broke away from it. This happened because 
the phenomena of a totalitarian nation were qualitatively different. About 
the scale of this difference is shown in the expression “unprecedented” 
which Arendt uses.  The phenomena of a totalitarian regime took on an 
unparalleled to date form, and strength, in which they became in reality. I 
believe that there is a hidden key to the changed form of history, which 
Arendt  accepts  in  Origins  of  Totalitarianism.  These  forms,  which  in 
totalitarianism took on an unprecedented shape, result from strength and 
dynamics with which the nineteenth century ideas became reality. In this 
sense  the  totalitarian  forms  finally  part  with  tradition.  This  does  not 
contradict  my contention that  tradition becomes the source of ideology. 
This leaves only with a question about the source of power.

I mentioned Arendt’s deliberations about the consequences of invention of 
the telescope. Some of them are fragmentation of human thought into sci-
ence and philosophy. Philosophy is losing its position and is becoming, as 
with Hegel’s philosophy, a representative of the mood of its time through 
notionally clear anticipation of the future. Fragments of explanations for 
this  issue  needs  to  be  supplemented  by  the  comments  formulated  by 
Arendt in the context of pre-Hegel political philosophy and its defeat after 
contact with reality.

Arendt  reminds  us  that  just  before  the  discovery of  history there  were 
beginnings of philosophy directed at the political organisation of society. 
In the pattern of Galileo’s insight (telescope gazing) there is a reaching out 
to introspection as a means of allowing the creation of “a great Leviathan”.  
Understanding oneself was intended to prove the similarity of thought and 
passion of one man to thoughts and passions of another and the basing on 
these similarities of rules for building and judging of a nation. In other 
words  from the  similarity  of  passions deductions  were  made about  the 
binding up the results of introspection, attributing to them the character of 
certain knowledge. In this way the processes of internal life, discovered 
through  introspection  in  passion,  became  the  standards  and  rules  of 
creating  a  nation:  an  automatic  and  artificial  man  who  is  the  great 
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Leviathan.39 However, that method of thought raises two fallible notions. 
They represent the essence of modern rationalism. It is about notions of 
creating something whose expression is talking about building a nation 
and about deliberation.  The latter  notion is understood as a taking into 
account other views.40 Both notions are in essence a necessary of ignoring 
events which in reality arise unexpectedly. The same is with the based on 
it conviction that the Leviathan will become a reality.41

Arendt  is  of  the  opinion that  the  legacy  of  this  defeat  is  Hegel’s plan, 
whose essence comes down to the reconciliation of the spirit with reality. 
Together with the fact that the mind of modern man has been dominated 
by science and the withdrawal of science from research on nature, there is 
a  conviction  that  man  is  part  of  two  superhuman  and  overwhelming 
processes: nature and history.42

The comment on planting in modern man’s mind scientific and historical 
processes is extremely important for examining the issue. I have argued 
that the question of altered form of history, which Arendt joins to the inter-
pretative context, derives from power and dynamics with which nineteenth 
century ideas became reality. There now remains the need to answer the 
question of the source of that power.

There first  appeared the moment in which ideas coincide with science. 
Such  coinciding  characterises  ideologies  which  unite  the  scientific 
approach with decisions about the philosophical meaning and which are 
considered to be scientific philosophy.43 The feature of pseudo-scientific 
ideology is that, according to Arendt, its object is history to which the idea 
was applied. The result of this application is thinking in terms of a process, 
in which continual changes are taking place.  Ideology encompasses the 
course of events, as if they were subject to some law which is a logical 
revelation of their idea. For example, the word race is an idea by which 
historical progress is explained as a single cohesive process.44 I will add 
that  for  the  mechanism discussed  here,  it  is  of  little  consequence  that 
groundbreaking ideologies became racism and communism. Arendt holds 
however, that they were not basically more totalitarian than others. They 

39 Hannah Arendt, The Human.... 324 (2000).
40 Ibid.
41 Ibid., 324-325.
42 Ibid., 331.
43 Ead., Origins... 656 (2008).
44 Ibid., 657.
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were groundbreaking because the class wars about the domination of the 
world, as well as the class war over political power, were politically more 
important. More significant here are totalitarian elements of ideology per 
se,  which  constitute  the  decisive  factor  for  unprecedented  potential  of 
power and dynamics, with which ideologies took dominion over reality. 
They are elements of movement, independent from reality and experience, 
and  finally  logical  or  dialectical,  which  is  based  on  process.  Firstly, 
ideologies  claim total  understanding of  that  which  occurs,  is  born  and 
which passes away. They are concerned solely with movement, i.e. history, 
in  the  accepted  definition  of  the  word.  Secondly,  ideological  thought 
becomes  independent  from  any  experience  and  from  reality.  A 
manifestation of that phenomenon is the fact that ideologies place much 
stress on reality hidden behind everything that is perceptible. It is a “true” 
reality.  Thirdly, ideological  thought orders facts in an absolutely logical 
manner. It starts this ordering of facts from the accepted axiom of premises  
and deduces from them the  rest.  It  is  a  use  of  consequences which in 
reality  do  not  exist.  I  shall  add  that  deduction  can  have  a  logical  or 
dialectic character.45

I mentioned earlier that historical facts are, according to Arendt, an ele-
ment  of  the  interpretative  context.  An essential  finding  of  that  part  of 
deliberations is the different form of history, which is a result of totalit -
arian thought. It has an ideological character and its causative strengths are 
three basic elements. It is because of them that real manifestations of total-
itarian thinking on history, i.e. events created by totalitarian deductions, 
cannot be related to the tradition of thought. They take on an unpreceden-
ted form. Moreover, the power of influence of such thinking sufficiently 
forcefully unites with itself fragments of reality, that, despite a short period 
in history, that link does not have any counterpart.

Arendt locates this form of history in the interpretative context. For that 
reason  it  is  different  to  the  two remaining  forms  which  I  have  distin-
guished. History in totalitarian reasoning juxtaposes in this context spe-
cific facts. Arendt refers to them with a greater intensity than in earlier 
disquisitions.  It  concerns facts taken from the individual  lives  of  parti-
cipants or witnesses. They are unable to be explained within the frame of a 
single  logic  of  events  (absolute  logic  of  events),  even  though  they 
occurred in reality which is based on them. Arendt uncovers their meaning 
outside totalitarian reasoning. On the background of this meaning appear 

45 Hannah Arendt, Origins... 659-660 (2008).
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unprecedented  phenomena  and  mechanisms  in  totalitarianism,  which 
within  the  frame  of  “fiction  and  rules  of  a  fictional  world”  create  an 
appearance of normality. I would add that Arendt distinguishes their pro-
paganda dimension from explanation  of  the given  event  by totalitarian 
deduction. There therefore exist three planes in which facts are located. 
The result of placing facts on various levels of the context is the specific 
type of narrative. It distances itself from different forms of the historical 
message, within the interpretative context: those in Arendt, whose threads 
lead  to  determinants  of  life,  and  the  other  form  which  I  describe  as 
external, which I consider does not come from Arendt. It is governed by 
intrinsic logic, which absorbs individual fates.

This comment ends the analysis of Arendt’s thinking on history. It returns 
the comments presented in this article to its beginning. Namely, it reveals 
the  justification  of  Arendt’s  thinking  on  history.  It  is  an  antithesis  of 
thinking  on  history  in  the  totalitarian  manner,  although  this  antithesis 
clarifies itself only in the deliberations about the loss of tradition. This 
needs, however, a supplementary clarification. From the start I referred to 
the term “past” and to  the metaphor “thread”. They appear  in Arendt’s 
deliberations about the loss of tradition. The metaphor “thread” correctly 
describes  the  very  essence  of  analysis  of  thinking  on  history,  which 
differentiates loss of tradition from the past which was left behind. That is 
why Arendt’s thinking on history should be described as thinking on the 
past.  It  becomes  possible  because  of  the  inclusion of  man,  who has  a 
beginning and an end. Arendt notes that thanks to man, the constant stream 
of change, which can be understood either as cyclical or as movement on a 
straight line, is transformed into time as known by us.46 Arendt refers here 
to memory. It presents itself as a dimension of human existence,47 in which 
determinants of life remain unchanged. From this Arendt’s transmission of 
the past refers to facts and ideas which are embodied in concrete historical  
forms (Galileo’s invention of the telescope and not Platonism or Plato’s 
thoughts).  Together with determinants of human existence, the space of 
reasoning  liberated  from  the  danger  of  its  instrumentation  by  history, 
progress,  etc.48 Distinguished  in  this  manner  facts  will  gain  in  the 
interpretative context a real meaning. Ideas with which Arendt associates 
facts  escape  from having  their  meaning  subordinated  to  schematic  and 

46 Hannah Arendt, Thinking 274 (1991).
47 Christa Schnabl, Das Moralische... 34 (1999).
48 Hannah Arendt, Between past... 124 (1994).
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repetitive interpretative systems.49 This manner  of recording the loss of 
traditions of  thought  allows the  updating of  facts  and ideas  within the 
bounds of the worldly existence of man. I have in mind two aspects of this 
actualisation. Firstly, consideration of facts and ideas outside metaphysics, 
philosophy and history perceived as a likeness to a process. Secondly, it’s 
regarding thinking of them in a way which reveals political implications 
important to the future. Worldly existence forces us to take into account 
the past in which “there was no me”, and about the future in which “there 
will be no me”.50

49 Christa Schnabl,  Das Moralische...  35 (1999).;Hannah Arendt,  Thinking 285 
(1991): The author determines her facts and ideas as “beads” and “pearls”,  
which  can be  saved  only as  fragments.  Schnabl  refers  in  this  context  to  a 
collector, explaining that articles found by him and merely collected have no 
useful value. I consider that comment appropriate, thus the proposition is a 
specific translation from the language of that metaphor.

50 Hannah Arendt, Thinking 262 (1991)
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AMERICAN SELECTION OF JUDGES AT A STATE AND FEDERAL  
LEVEL (SOME ASPECTS)

EDYTA SOKALSKA

Court organization in the United States is complicated by the form of gov-
ernment – federalism.  The term of “the judicial system” of the United 
States is rather misleading, because actually there are 51 judicial systems 
in the country: the federal court system and the court system in each state 
instead of a single, unified court system such as exist in France or Poland. 
Each state system is a separate closed system. And as Professor William 
Burnham notices “each state system has its own court of last resort that  
has the last word on what state is. Only on issues of federal law, arising 
originally either in federal or state court, can it  be said that there is the 
semblance of a single national judicial system with one court, the United 
States Supreme Court, serving as the court of last resort”.1

Establishment of such system is strongly connected with the history of the 
country.  The  Constitutional  Convention’s  decisions  in  1787  about  the 
national government were very important.  There was an agreement that 
there would be a separate federal judicial power and to exercise it there 
would be a Supreme Court and other federal courts. Federalists generally 
supported  the  Constitution  and  the  policies  of  President  Washington’s 
administration. They were interested in establishing a lower federal judi-
ciary.  Anti-Federalists wanted significant changes and voted in favor of 
very limited federal judiciary.2

1 William Burnham,  Introduction to the Law and Legal System of the United  
States 163 (2002).

2 The opposition diminished quickly after the Constitution went into effect in 
1789.  More  about  the  evolution  of  the  American  legal  system  see,  e.  g., 
Anthony  Chase,  Law  and  History:  The  Evolution  of  the  American  Legal  
System (1999): David Eisenberg et al.,  The Birth of the Federal Court System 
(1987);  Russell  R.  Wheeler  &  Cynthia  Harrisson  ,  Creating  the  Federal  
Judicial System (1994), Federal Judicial Center, available at http:www.fjc.gov/ 
public/pdf.nsf.lookup/creating.pdf/$File/creating.pdf  (last  visited 
November 10th, 2010).
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Instead of a single, unified court system such as it exists in Great Britain 
or France, the United States actually have fifty one court systems3.  The 
courts of the United States include both: the Unites States federal courts 
comprising the judicial  branch of the federal  government of the United 
States and state and territorial courts of individual U. S. states and territor-
ies. This situation results in two different consequences for the American 
legal system. Firstly, the U.S. Congress and the state legislatures are free 
to organize their respective court systems to meet their own needs.  The 
result is that not only is the federal court structure different from that of 
the states,  but  there  is  also  tremendous diversity  among the  individual 
states. A trial court may be called a district court in one state, a superior or  
supreme court in another. The second consequence of the federal form of 
government is its impact on substantive and procedural law. Each state is 
free to determinate for itself what behavior is forbidden, and each is free to  
establish reasonable punishment for defined crimes. But it  is noticeable 
that state courts have their jurisdiction limited in some way. The jurisdic-
tion of any court comes from the state constitution or from statues passed 
by the state legislature or both.

It is worth mentioning that the relationship between state courts and fed-
eral courts is quite complicated. Although, the United States Constitution 
and federal laws override state laws where there is conflict between fed-
eral and state law, state courts are not subordinate to federal courts. Rather  
they are two parallel sets of courts with different, often overlapping juris-
diction.

The office of judge is one of the most prestigious in American society. The 
selection of judges at state and federal level is a complex and political pro-
cess but also influenced by the organized bar. All judges today are mem-
bers of the bar.  Judges in the United States almost always come to the 
bench after several years of law practice as private lawyers, prosecutors, or  
public defenders. In fact, new judges in the U.S. tend to be older than their 
counterparts  in  civil  law countries.  Preferring  older  judges  is  a  part  of 
Anglo-American tradition. It is connected with the need for the judge to 
have gained adequate knowledge of the law and the complexities of court 
procedure and the task for which law schools do not prepare – to handle 
complicated trial process.4

3 For  more,  see  George  P.  Fletcher  &  Steve  Sheppard,  American  Law in  a 
Global Context 10-20 (2005).
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Career of judges in the United States is different from career of judges in 
civil  law countries  and  of  judges  in  England.  American  judges usually 
don’t start at the bottom of the judicial ladder and work their way up to the 
positions on higher courts and more responsibility. Of course, a judge can 
start a judicial career at any level in the judiciary, depending on his ability 
to influence the voters  or the inclinations of  the appointing authorities. 
Even a lawyer with no previous judicial experience can become a justice 
on a court of last resort in a state or even the United States Supreme Court. 
It’s also worth mentioning that there are no legal requirements that federal 
judges even be lawyers.5

In the United States judges either run for selection by the general popula-
tion or are appointed by elected officials. Becoming a judge depends in a 
large part on the candidate’s ability to attract political support. It is not sur-
prising that many judges in the US have been involved in politics on a reg-
ular  basis  as  office  holders,  fund-  risers,  campaign  managers,  political 
organizers or party chairs. There are some differences between selecting 
federal and state judges.6

The Federal Judgeship

The selection of federal  judgeship is  a quite  complicated process.7 The 
president of the United States is allowed by the constitution to nominate 
Supreme Court justices with the consent of the Senate, and Congress has 
extended the practice by statute to other federal judges. Theoretically, the 
president  could appoint  anyone to a federal  judgeship but in fact  some 
informal qualifications are needed. A general qualification is that the nom-
inee should be a lawyer, preferably a graduate of one of the nation’s presti-
gious  law  schools.  Some  presidents  prefer  nominees  who  have  prior 

4 Stephen Gillers,  The American Legal Profession in Alan B. Morrison (ed.), 
Fundamentals of American Law 152-55 (2004).

5 P.S. Atiyah & Robert S. Summers,  Form and Substance in Anglo-American  
Law 347-53 (1987).

6 Stephen Gillers, The American…155.
7 About organization of the federal judgeship see The U.S. District Courts and  

the  Federal  Judiciary available  at  http://www.fjc.gov/history/home.nsf/ 
page/dc_nd (last visited  January 10th,  2010); The Supreme Court of the United 
States  and  the  Federal  Judiciary available  at 
http://www.fjc.gov/history/home.nsf/page/ss_bdy  (last  visited  January  11th, 
2010).
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experience on a state court. Some presidents require a minimum or max-
imum age limit or a certain number of legal experience before they con-
sider a person for nomination. Such factors as sex, race, ethnicity, religion 
or some general ‘ideological qualifications’ can also be taken into account. 
Every President usually determines the general criteria for his nominees 
and then allows such people like the deputy attorney general or the attor-
ney general  to  recruit  candidates who conform to his conditions.  Since 
President  Nixon’s  administration  background  investigations  have  been 
conducted on all serious nominees by the Federal Bureau of Investigation 
(FBI).  The purpose of the background check is to confirm that there is 
nothing in the candidate’s background that might prove embarrassing to 
the president. Even social and political affiliations like membership in a 
racially segregated club can be considered before coming to the federal 
bench.8

The assessing of the nominees by the American Bar Association is usually 
the next step in the selection process. The Committee on the federal Judi-
ciary  which  is  created  by  the  ABA observes  the  federal  judiciary.  The 
committee consists of prominent attorneys from each of the federal cir-
cuits who review the qualifications of the President’s nominee according 
to character and intelligence, age, trial experience.9 Consideration of the 
ABA rating depends on the individual President.

The nominee’s name is formally submitted to the senate Judiciary Com-
mittee for confirmation hearings after the various approvals. Formal hear-
ings are held on nomination and testimony is taken. Normally, the hearings 
of the committee are fairly routine. The witnesses can support the nominee 
but  when  the  nominee  is  controversial  because  of  the  past  political 
decisions  or  public  statements,  labor  organizations,  rights  groups,  civil 
liberties  groups  can  testify  against  the  nominee,  especially  when  the 
Supreme Court is involved. At last, after giving all the testimony and hear-
ing all  the witnesses,  there  is  voting within the Judiciary committee to 
recommend rejection or  approval  of  the  nomination to  the  full  Senate. 
Senators vote, and if it is approved by a simple majority, the nominee is 
confirmed. The president’s nominee after being sworn in is a federal judge 
for life.10

8 P.S. Atiyah & Robert S. Summers, Form and Substance… 350.
9 Robert A. Carp & Ronald Stidham, The Federal Courts 227 (1998 ).
10 P.S. Atiyah & Robert S. Summers, Form and Substance… 355.
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Despite the fact that the selection of federal judges- district court judges, 
courts of appeals and Supreme Court justices- is a similar process, selec-
tion  of  district  court  judges is  heavily  influenced  by  state  politics  and 
state’s U.S. senators and the selection of court of appeals and Supreme 
Court justices tends to be influenced more by the president and national 
politics. ‘Senatorial courtesy’ is tradition connected with the selection pro-
cess at the district court level. The boundaries of U.S. district courts are 
within the boundaries of a single state. US senators traditionally feel that 
the  appointment  of  federal  officials  within  their  states  should  be  their 
prerogative. The president should clear any federal appointment in a state 
with the senators of president’s party. Senators often use federal judgeship 
to reward political supporters in their home states for past political sup-
port.

The selection of candidates to fill vacancies on the courts of appeals is less 
sensitive to pressures of senatorial courtesy than the selection at the dis-
trict court level because the federal circuit consists of federal states, unlike 
district courts, which are located entirely within a single state. The second 
reason  of  decreasing  influence  of  senatorial  courtesy  at  the  court  of 
appeals level is due to perception that these positions are more important 
than district  court  judgeship.  It  shouldn’t be forgotten that only a small 
percentage of federal cases move to the Supreme Court, the decisions of 
the courts of appeals are often final. The decisions of a court of appeals 
may never be reviewed or overturned by the Supreme Court, so the pre-
cedents set by them are the law within that circuit. For that reason, more 
emphasis is placed on the professional competence of candidates for the 
courts pf appeals, and politics is not allowed to play as great role as in the 
selection of federal districts judges.11

As far as the Supreme Court is concerned, generally speaking, nominees 
are chosen for their ideology, their representational qualities and profes-
sional competence. In making a nomination to the Supreme Court a pres-
ident seeks to nominate a person with views similar to her or his own. 
Presidents  are  reluctant  to  admit  that  politics  influences  their  choices, 
because the judiciary should be above politics. Because of the importance 
and significance of that court, it is important to certain groups to be repres -
ented at the Supreme Court. As a result there has developed the tradition 
of  reserving  certain  seats  at  the  Supreme  Court  for  representatives  of 

11 Richard D. Bingham,  State and Local Government in an Urban Society  220 
(1986).
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prominent groups.  A President  might  use a  nomination to the Supreme 
Court for political purposes when he tries to curry the favor of an import-
ant political group. A particular person can be also nominated by a Presid-
ent as a means of bolstering his support among a key political group. The 
last area qualifications considered in the president’s choice to the Supreme 
Court is professional competence. Of course, a President seeks a person of 
high intellect, character and integrity for the Court. The public and the sen-
ate expect that the Supreme Court justices will be of the highest caliber.  
Some Presidents want their nominees to have previous judicial experience 
on either lower federal court or a prominent state court. Judicial experi-
ence  does  not  guarantee  that  a  person  will  be  a  great  Supreme  Court 
justice.  There  are  some  indications  that  political  experience  is  more 
important than judicial experience.12

Methods of selection of State Judges

It should be underlined, that in comparison with the selection of federal 
judges, states have a wide variety of systems for selection judges. Some 
methods of selection of state judges for all courts in the state are the same, 
while others have different selection systems depending on what level of 
court is involved. Because of the federalism, the selection of the judges 
varies according to several factors: state’s individual wishes and needs. It 
is noticeable that there are three methods of selection: executive appoint-
ment systems, election and merit selection. But states may also use a com-
bination of selection methods, for example, they might elect lower court 
judges and appoint  appellate and supreme court judges.  State bars may 
promote  merit  selection  to  increase  their  influence  on  the  selection  of 
judges.13

In some states exists an executive appointment method, where the gov-
ernor of the state appoints judges. The appointment is sometimes from a 
pre-screened  slate  of  candidates,  sometimes  with  input  from the  legis-
lature, and sometimes without any limitation. Judicial terms of office can 
be for life or for a defined term. The appointment of state judges often par-
allels that  of federal  judges.  Candidates are nominated by the governor 
with the consent of the state senate or with the consent of both the Senate 

12 James  V.  Calvi  &  Suzan  Coleman, American Law  and  Legal  Systems 48 
(2009).

13 William Burnham, Introduction to the Law…178 (2002).
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and the House of Representatives. The supporters of this method believe 
that the appointment method allows the governor to choose judges on the 
basis of their qualifications.  With the advice of the state bar association 
and other judges, the governor is able to ensure that the most qualified per-
sons are chosen. Proponents of the appointment method argue that minor-
ity representation on the bench influences how other minority members 
perceive the judicial system. On the other hand, opponents of this method 
state  that  lifetime  appointments  encourage  arbitrariness  in  the  courts. 
Judges should be held accountable for their decisions to the people. Gov-
ernors can be inclined to use judicial appointments to reward friends with 
the public office, regardless of their qualifications.14

Approximately half the states choose the election of the judges by a vote 
of the general populace. Election of the judges is based on the notion that 
judges should be answerable to people like any others officials exercising 
power in democracy. There are several different methods of electoral sys-
tems for state judges. Sometimes judges are elected by a vote of the gen-
eral populace and sometimes by a vote of the state legislature.  In some 
states where the general electorate chooses judges, judicial candidates run 
by a party affiliation just as executive and legislative candidates do. In oth-
ers, they run as non-partisan candidates. The election method became pop-
ular in the states during the period known as Jacksonian Democracy. The 
election of judges may guarantee that judges will not become political tyr-
ant. The fact that a judge must periodically face to the society ensures that 
the judge will  not  loose  local  community standards.  Opponents  of  this 
method of selection argue that elections undermine judicial independence. 
The selection method does not guarantee that  the most qualified people 
will be elected to the bench. Elections usually favor middle-class, male, 
white  and professional  candidates  and  an average  voters  is  not  able to 
assess the judicial temperament or professional competence of candidates 
for the bench.15

The third method of judicial selection is merit selection. Merit selection is 
an attempt to combine the best features of the election and appointment 
methods. For the first time this system for judicial selection was developed 
in the state of Missouri in 1940 and it has been adopted in one form or 
another  in  many  of  the  states.  Under  this  plan  judicial  candidates  are 
screened  by a nominating committee composed of  lawyers,  judges and 

14 William Burnham, Introduction to the Law…178 (2002).
15 James V. Calvi & Suzan Coleman, American Law… 44 (2009).
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other persons. Taking into account credentials and merits of candidates, 
the committee selects three candidates for every judicial vacancy and sub-
mits these nominees to the state’s governor whose obligation is to select 
one of them. The appointment is for at least a year and until the next gen-
eral election, at which time the question is placed on the voting on the 
judge should be held in the office. If the judge is retained, then serves for 
the term of 12 years on the appellate court or a shorter term in the trial  
court. It should be underlined that supporters of merit selection are usually 
enthusiastic about this method. They argue that merit selection combines 
the positive features of the election and appointment methods with few of 
their drawbacks. Another way of looking at this problem critics of merit 
selection propose. They are not convinced that the method is as effective 
as supporters claim. Merit selection gives uncontrollable influence to the 
organized bar consisted only of lawyers and does not eliminate politics 
from judicial selection as supporters claim.16

It  is  noticeable  that  there  are  some  methods  of  removal  of  American 
judges. Judicial removal includes three different situations: when the judge 
has committed an illegal act before or after taking office, when the judge 
has abused his or her power but not exactly committed a crime or when 
the judge is incompetent  or senile.  Disciplining or removing a judge is 
always controversial,  especially  if  the  issue of judicial  independence  is 
raised in connection with the proceeding.

The only constitutional  method of removing federal  judges is impeach-
ment by the House of Representatives followed by a trial in the Senate. 
Conviction is by a two-thirds vote of the Senate, and then penalty may not 
extend beyond removal from the office and disqualification from holding 
further offices under the authority of the United States.   John Pickering 
was the first  judge who was impeached and removed in 1803. He was 
charged with misconduct in a trial and being drunk on the bench. Since 
1986 only few federal judges have been impeached. Hostility to judicial 
decisions  has  not  been  the  motivation  in  most  impeachments.  Most 
removals of federal judges from office in recent years have followed the 
judge’s conviction of a serious crime in the ordinary courts.17

Removal of state judges is also possible. Forty five states allow their state  
legislatures  to  impeach  state  judges.  The  impeachment  process  in  the 
states recalls the federal model with some modifications like the size of 

16 Robert A. Carp & Ronald Stidham, The Federal… 225 (1998).
17 James V. Calvi & Suzan Coleman, American Law… 50 (2009).
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the majority needed to impeach in the House or to convict in the Senate. 
The second method of removal state judges is ‘legislative address’. Unlike 
impeachment, legislative address is not reserved for high crimes and mis-
demeanors but may be used in cases of incompetence, partiality or senility. 
The next method of removal judges popular in some states is the ‘recall’. 
This is a method of removing not only judges but also different officials 
from public office before expiration of the official’s term. Recall begins 
with the circulation of a recall petition. A group of citizens could start a 
recall campaign by securing a specified number of signatures on a recall 
petition. In some states the petition needs to be signed by a specified per-
centage  of  the  voters.  Some  states  allow alternative  candidates  to  run 
against the incumbent judge in the recall election. This allows the voters to 
show their discontent with the incumbent by electing someone else to the 
position. ‘Judicial conduct board or commission’ is the last instrument that 
can be used by some states to discipline their judges. Some state created 
judicial conduct boards to investigate allegations made against judges to 
determine  whether  disciplinary action is warranted.  If  a  judge is  found 
guilty of misconduct, the board is empowered to discipline the offender in 
an appropriate way.18

Conclusions

It can be observed that the federal form government in the United States 
results in considerable variation among the states in the organization of 
their courts and their substantive and procedural law.19 Federalism brought 
different approaches to the selection of judges and different methods of 
removal judges. It is certain that federalism has had a remarkable impact 
on organization of U.S. judicial system. The influence of American admin-
istrative division created the complexity of the judicial systems.

18 Richard D. Bingham, State and Local Government… 223 (1986).
19 More about the organization and functioning of the American federalism see 

Joseph F. Zimmerman,  Contemporary American Federalism. The Growth of  
National Power 7-13 (1992).



vol. 3, UWM Law Review 87

THE INFLUENCE OF KNOWLEDGE ON ECONOMY  IN POLISH  
VOIVODSHIPS AND IN THE REGIONS OF THE UNITED KINGDOM AS  

MEASURED BY THE KNOWLEDGE ECONOMY INDEX (KEI)

BENEDYKT PUCZKOWSKI

Doctor of Economics at the Faculty of Law and Adminis-
tration  (subjects:  economics,  social  communication, 
human resource management)  University of Warmia and 
Mazury in  Olsztyn.

Abstract: The Knowledge Economy Index (KEI) was used to determine the main 
sources of economic diversity (measured by GDP per capita) of Polish voivodships 
and United Kingdom regions. Knowledge Assessment Methodology (KAM) pre-
pared by the World Bank Institute was adjusted to the conditions in Poland and in  
the United Kingdom. It  has indicated that there are voivodships in Poland and 
regions in the UK whose educational system indices are high. This substantially 
influences the production and transfer of new knowledge into the economy. These 
areas are becoming more economically and socially friendly.  However, there are 
also some areas where the situation is quite the opposite. 

Keywords:  Knowledge Economy Index  (KEI),  educational  and innovation sys-
tems, ICT.

Introduction

The Knowledge Economy Index (KEI) is and advanced assessment tool 
used to compare economies on the international level (including also the 
comparisons with other variables determining e.g. economic growth) and 
to evaluate if the economic environment is favourable for the effective use 
of knowledge in the development of economy. In this work, the KEI was 
used to compare the economic regions of Poland and the United Kingdom. 
The main pillars of the KEI affecting the level of knowledge exploitation 
in the regions  were also explained. For this  purpose, the model  of  the 
World Bank Institute -  Knowledge Assesment Methodology (KAM 2008) 
was used. The main characteristics of the KEI include the assignment of 
particular  groups  of  variables  to  the  particular  pillars  of  the  know-
ledge-based economy model ( according to the World Bank), the determin-
ation of the scope of notions, the normalisation of the subindices by the 
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assignment of  particular  values (in the range of  0-10  -  the higher  the  
value,  the higher the level of knowledge-based economy advancement), 
the calculation of partial indices, their reweighing and the calculation of 
the final index.

Aim and methodology of research

The Knowledge Economy Index places our economy on the last position 
among the wealthiest countries of the world of the G7 group and is 1.4 
points lower than in the United Kingdom (Tab. 1). The most substantial 
difference between the economies of Poland and the UK is observed in 
two pillars of knowledge-based economy: the innovation system and the 
information and knowledge system. The advantage of the United Kingdom 
over Poland in the application of innovations in economy is 2.27 points 
and in the use of ICT - 2.06 points. The indices measuring the financial 
and legal environment of  enterprise are slightly more favourable, with the 
difference  of  1.89.  The Polish  educational  system is  highly  graded,  as 
Poland, with the result of 8.82, comes before the UK, which has the result 
of 8.24. 

Table 1. Selected areas of economy based on knowledge in Poland and in 
the United Kingdom (2008)

Country Know-
ledge 
Eco-
nomy 
Index 
(KEI)

Conditions  for 
enterprise 
(legal  and  fin-
ancial  environ-
ment)

Innovation 
system

Education 
system

Information and 
communication 
system (ICT)

United 
Kindom

8.92 9.28 9.18 8.24 9.01

Poland 7.52 7.39 6.91 8.82 6.95

Source:  Author's  own  research  based  on 
http://info.worldbank.org/etools/kam2/KAM_page5.asp, 2008.

The aim of this work is to determine and present the main sources of eco-
nomic  diversity  of  the  Polish  and  UK regions.  A hypothesis  has  been 
stated  that  the  standard  of  living,  measured  with  GDP per  capita,  is 
strongly influenced by the educational system being adjusted to the new 
economy. The high level and appropriate structure of education in engin-
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eering and technical courses are the basis for the creation of new know-
ledge and its implementation into the new economy. As a  consequence, 
the living standard is higher and the social and economic environment is 
more friendly.

The KEI was calculated according to a method developed by the World 
Bank Institute. The method consists in the determination of the arithmetic  
mean of the country's results measured according to three indices in the 
four pillars of knowledge economy. The first pillar constitutes the regime 
of economic and institutional stimuli, the second one - the level of educa-
tion and human resources, the third one  - the level of innovation in eco-
nomy (the innovation system), and the fourth one -  computerization and 
the implementation of communication and information technologies.  The 
values  of  each  pillar  are  the arithmetic  mean of  previously normalized 
variables.  The normalization procedure is necessary because of various 
scales and methods of measuring particular indices - it brings them all to 
one scale, making it possible to compare them. The normalized indices (U) 
have values from 0 (the lowest) to 10 (the highest).  The normalization 
used  in  the  KAM  consists  in  the  determination  of  absolute  values  of 
indices for the particular regions. Then, grades are assigned to the values - 
the best value is given grade 1, the second best is given grade 2 etc. Thus, 
for every region a number (Nh) of regions having a better value of the 
given index is determined. For the calculation of the normalized index (U), 
the following formula is used: U = 10 * (1 – Nh/Nc),  where  U  is the nor-
malized index value, Nc is the number of all considered ratings. The for-
mula renders results from 1 to 10. The normalized indices are considered 
in the calculation of the mean value for each pillar of knowledge economy. 

The  Knowledge  Economy  Index  was  calculated  using  the  Knowledge 
Assessment Methodology of the  World Bank Institute. Only the indices in 
the particular  pillars  of  knowledge  economy were changed in order  to 
adjust the method to the Polish and UK conditions. For each pillar, the val-
ues of normalized indices were averaged (Tab. 2). Correlation coefficients 
of the tested variables were determined, with the significance coefficient 
of  p < 0.05,  using the Statistica software - for Poland  N = 16, for the UK 
N = 12. In order to compare the situation of the voivodships in Poland and 
the  regions  of  the  United  Kingdom,  the   KEI  was  calculated  for  the 
regions from the Eurostat NUTS 1 classification, as they are similar in 
area and population to Polish voivodships (from  the NUTS 2 classifica-
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tion1). During the calculation of KEI for the United Kingdom regions, the 
indices were selected in such a way as to make them most similar to the 
indices of voivodships. 

Table  2. Indices of knowledge economy pillars in Poland and the United 
Kingdom

Specification Poland The United Kingdom

1. Regime of 
economic 
stimuli and 
institutions

GDP per capita (Euro) GDP per capita (Euro)

gross fixed capital formation per 
capita (Euro)

gross fixed capital formation per 
capita (Euro)

average price of goods 
(electricity, fuel, salaries, food, 
water, heating) in each 
voivodship compared to the 
average price of these goods in 
Poland (in percentage terms, 
Poland = 100)

average prices of baskets of goods 
in particular regions compared to 
the average UK price (in 
percentage terms, UK=100)

number of areas qualified to the 
NATURA 2000 programme (in 
percentage terms) -  the ratio of 
the NATURA 2000 areas to the 
total voivodship area 

number of protected areas 
(percentage ratio to the region 
area)

promptness of handling cases in 
provincial administrative courts 
(average length in days) - cases 
such as complaints about deeds 
and other actions and about the 
inactivity of institutions

length of a case in a magistrates' 
court in days (criminal cases) 

1 NUTS  (fr.  Nomenclature  des  Unites  Territoriales  Statistique,  ang. 
Nomenclature  of  Units  for  Territorial  Statistics)  -  the  geocoding  standard 
developed  in  the  European  Union  in  order  to  identify  units  for  territorial 
statistics  (Eurostat).  Three levels  of  NUTS are  distinguished,  among which 
NUTS 2 and NUTS 3 are the most important.
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Specification Poland The United Kingdom

real property tax - taxation of 
buildings and lands related to 
business activity (for 1 m2, in 
Euro)
motor vehicle tax - average tax 
value for lorries of allowable 
total weight from 3.5 to 5.5 t 
inclusive, from 5.5 to 9 t 
inclusive and from 9 and below 
12 t ( per item, in Euro)

average value of council tax 
(annually per item of real 
property, in Euro)

2. Education 
and human 
resources

percentage of students of 
technical and vocational schools 
in the voivodship in relation to 
the students of these schools in 
Poland

 percentage of students of 
technical and vocational schools 
(level 3 – vocational education) in 
relation to the students of these 
schools in the UK

percentage of students of 
technical and engineering 
university courses  in the 
voivodship in relation to the 
students of these courses in 
Poland 

percentage of students of 
technical university courses 
(medicine, biology, veterinary, 
agriculture,  physics, 
mathematics, information 
science, engineering, architecture 
and construction) in relation to the 
students of these courses in the 
UK

population with higher education 
degrees  as a percentage of 
population in the age range of 15 
- 64

population with higher education 
degrees  as a percentage of 
population in the age range of 15 
– 64

3. The 
innovation 
system

expenditures on research and 
development as % of GDP

expenditures on research and 
development as  % of GDP

number of people employed in 
research and development in 
1000 professionally active people

number of people employed in 
research and development in 1000 
professionally active people

number of patents granted by the 
European Patent Organisation for 
one million inhabitants 

number of patents granted by the 
European Patent Organisation for 
one million inhabitants 



92 Benedykt  Puczkowski,  The  influence  of  knowledge  on  economy  in  Polish
voivodships  and  in  the  regions  of  the  United  Kingdom  as  measured  by  the
Knowledge Economy Index (KEI)

Specification Poland The United Kingdom

4. Information 
and 
Communicatio
n Technologies 
(ICT)

% of households with a 
stationary telephone 

% of households with a stationary 
telephone 

% of households with a 
stationary computer

% of households with a stationary 
computer

companies having an Internet 
access (percentage of all 
companies in the given 
voivodship)

% of companies having an 
Internet access (10 employees and 
more)

Research results

For the research on the conditions for enterprise as the regime of economic 
stimuli  and  institutions  (according  to  KAM),  the  values  of  normalized 
indices were averaged. Table 3 shows that the highest GDP index per cap-
ita was noted in the Mazowieckie, Śląskie and Wielkopolskie voivodships, 
and the lowest  in  Lubelskie,  Podkarpackie  and Podlaskie.  The highest 
GFCF was noted  in Mazowieckie, Dolnośląskie and Wielkopolskie. Lub-
elskie,  Kujawsko-Pomorskie  and  Podkarpackie  voivodships  showed the 
slowest  development.  The level  of  prices  of  goods  and services  is  the 
highest in  Mazowieckie voivodship - it is 23.7% higher than the average 
price level in Poland. The lowest price level is  in Świętokrzyskie,  with 
86.1% of the price level in Poland.   The percentage of areas qualified to 
the NATURA 2000 programme (measured as the ratio of the NATURA 
2000 areas to the total voivodship area) indicates that  the largest percent-
age of protected areas is located in Zachodniopomorskie voivodship, fol-
lowed by Lubuskie and Podlaskie.  The smallest percentage of protected 
areas is in Opolskie, Świętokrzyskie and Śląskie voivodships. The  correl-
ation coefficient of GDP per capita and the KEI  is 0.67, which means that  
the  correlation  between  these  variables  is  strong.  Similar  results  were 
achieved when the correlation between the KEI and investment expendit-
ures was assessed (r = 0.72). The correlation between the price index and 
the KEI is also strong (r = 0.72, the higher the price index, the higher the 
KEI).

Table  3.  Conditions for enterprise  (legal and financial environment) in 
Polish voivodships (2007)
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Voivodship
GDP per 

capita – in 
euro 

Gross fixed 
capital 

formation 
per capita 
(in euro)

Price level 
(Poland = 

100)

Percentage of 
areas qualified 
to NATURA 

2000

Dolnośląskie 7 980 1 066 99.0 33.8

Kujawsko
-pomorskie

6 737 699 88.8 11.7

Lubelskie 5 273 595 90.0 25.1

Lubuskie 6 967 863 87.1 68.5

Łódzkie 7 094 841 88.0 10.7

Małopolskie 6 591 880 93.9 22.8

Mazowieckie 12 235 1 605 123.7 24.4

Opolskie 6 399 720 91.1 4.6

Podkarpackie 5 332 713 86.7 52.1

Podlaskie 5 718 794 89.8 62.9

Pomorskie 7 586 934 99.8 36.0

Śląskie 8 331 927 103.0 9.1

Świętokrzyskie 5 778 778 86.1 9.1

Warmińsko
-mazurskie

5 908 717 87.1 30.5

Wielkopolskie 8 259 1 109 93.0 38.6

Zachodniopomo
rskie

7 171 922 91.4 79.9

Source:  Based on the  Statistical  Yearbook of  Voivodships  of  2007,  the 
NATURA 2000 programme, Regional Data Bank of the Central Statistical 
Office of Poland of 2008, Eurostat of 2008.

The regime of economic stimuli and institutions measured in the regions 
of the United Kingdom is varied and shows much higher values than in 
Polish voivodships. The analysis of data included in Table 4 shows a con-
siderable advantage of two economic centers, namely London and South 
East.  Both the  GDP per  capita  and GFCF are almost two times higher 
there than in Wales and North East.   In  London, the average prices  of 
goods are 9.1 % higher than average prices in the whole country and 4.7 % 
higher than in the South East region. The lowest price level is noted in 
Wales and Scotland.  The correlation coefficient of GDP per capita and the 
KEI is 0.61, which indicates a strong correlation between these variables. 
Similar results were achieved by testing the correlation between the KEI 
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and GFCF (r = 0.60). The correlation between the prices of goods and ser-
vices and the KEI is strong as well (r = 0.75, the higher theprice level, the 
higher the KEI).

Table 4. Conditions for enterprise (legal and financial environment) in the 
UK regions 

Regions

PKB/ 
Euro per 
capita, 
2005.

Gross fixed 
capital 

formation per 
capita (in euro), 

2005.

Average price of a 
fixed basket of goods 

in the region in 
relation to the average 

price in the UK 
(UK=100, 2006)

East Midlands 2 7406 3 257 97.0

Eastern 2 8549 4 190 100.5

London 4 6524 6 653 109.1

North East 2 4227 3 619 93.0

North West 2 6176 3 603 95.9

Northern Ireland 2 4371 4 068 95.3

Scotland 2 8467 4 413 93.1

South East 3 2669 5 296 104.7

South West 2 8058 4 190 100.8

Wales 2 3155 3 242 92.1

West Midlands 2 6632 3 778 97.4

Yorkshire and The Humber 2 5846 3 484 93.5

Source:  Eurostat  2008,  Relative regional consumer price levels in 2006 
(www.statistics.gov.uk 2008)

The  business  conditions  are  influenced  by,  among  other  factors,  the 
promptness of court services. The average duration of court cases such as 
complaints about deeds and other actions handled by the High Adminis-
trative Court was calculated in days. The most efficient court system was 
found  in  Kujawsko-Pomorskie  (107  days),  Warmińsko-Mazurskie  (125 
days) and Świętokrzyskie (114 days) - Table 5. The least favourable situ-
ation was  noted  in  Małopolskie  (549 days),  Śląskie  and  Wielkopolskie 
(respectively  309 and 259 days).  The research  methodology considered 
three types of taxes affecting the business activity. As Table 5 shows, the 
highest tax on real property related to business activity was paid in Śląskie 
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voivodship (5.58 Euro for m2), Podlaskie (5.45) and Podkarpackie (5.38), 
and the lowest in Łódzkie and Świętokrzyskie (4.94 in each) and Opolskie 
(4,95). The highest tax on lands related to business activity was in Śląskie 
(0.21 Euro for 1 m2), Pomorskie and Kujawsko-Pomorskie (0.20 in each). 
The lowest taxes were noted in Opolskie voivodship  (0.18). The highest 
motor  vehicle  tax2 was  in  Podkarpackie  voivodship  (295  euro),  Świę-
tokrzyskie (286) and Śląskie (285 Euro per vehicle). The correlation of 
variables between the KEI and the duration of court cases is quite strong (r 
= 0.47), and between the KEI and taxes it is weaker - r = 0.26 for the  real  
property, 0.05  or lands and 0.46 for motor vehicles.

Table 5. The regime of economic stimuli and institutions in Poland (legal 
and financial environment) in 2007

Voivodships

Promptness of 
legal services 

(court cases) in 
days

Real property tax

Average motor 
vehicle tax 

(Euro)

buildings 
related to 
business 
activity 
(Euro)

lands related 
to business 
activity (Euro)

Dolnośląskie 207 5.31 0.192 248
Kujawsko
-pomorskie

107 5.21 0.202 263

Lubelskie 128 5.06 0.179 254
Lubuskie 191 5.27 0.197 224
Łódzkie 217 4.94 0.198 242
Małopolskie 549 5.17 0.179 242
Mazowiecki
e

157 5.21 0.196 227

Opolskie 128 4.95 0.176 283
Podkarpacki
e

213 5.38 0.197 295

Podlaskie 130 5.45 0.197 266

2 Average value of taxes on lorries of allowable total weight from 3.5 to 5.5 t  
inclusive, from 5.5 to 9 t inclusive and over 9 t.
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Voivodships

Promptness of 
legal services 

(court cases) in 
days

Real property tax

Average motor 
vehicle tax 

(Euro)

buildings 
related to 
business 
activity 
(Euro)

lands related 
to business 
activity (Euro)

Pomorskie 204 5.37 0.202 225
Śląskie 309 5.58 0.210 285
Świętokrzys
kie

114 4.94 0.190 286

Warmińsko
-mazurskie

125 5.21 0.186 251

Wielkopolsk
ie

259 5.28 0.188 221

Zachodniop
omorskie

219 5.12 0.192 217

Source: The Statistical Yearbook of Voivodships of 2007, www.bip.gov.pl, 
2008, the High Administrative Court website (statistics of District Admin-
istrative Courts of 2007).

Enterpreneurs who take up and conduct business activity must remember 
about  the  environment  protection  laws.  If  the  activity  is  conducted  on 
areas  subject  to  special  environmental  protection,  the difficulties  in  the 
adjustment  of  technological  processes  to  the  production  of  goods  are 
increased. The data in Table 6 indicate that in the United Kingdom, the 
largest  percentage of protected areas  is  found in the South East  region 
(0.55%) and the smallest in the East Midlands (0.14%). The analysis of the 
efficiency of the legal environment allows for an opinion that the system is 
the least efficient in Northern (186 days) and in East Midlands (169 days). 
Court  case  duration  is  the  shortest  in  Yorkshire  and The Humber  (124 
days). The highest real property taxes are found in the  South East region 
(1613 euro a year per item of real property) and in London, whereas in 
Northern Ireland these taxes are almost three times lower than in other 
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regions.  The correlation of the KEI variables with the duration of court 
cases is weak (r = 0.29), and the correlation of taxes with the KEI is very 
strong  (r = 0.83).

Table 6.  The regime of economic stimuli  and institutions in the United 
Kingdom (legal and financial environment)

Regions
Protected 

areas in 2005 
(%)

Duration of a 
court case in 
magistrates' 

courts in 2006 in 
days

Council tax – 
average for all real 
property per year 

(euro) in 2007

East Midlands 14 169 1345

Eastern 20 145 1523

London 23 152 1477

North East 36 129 1237

North West 48 152 1280

Northern Ireland 36 186 493

Scotland 22 141 1180

South East 55 148 1613

South West 41 147 1490

Wales 24 161 1021

West Midlands 32 140 1306

Yorkshire and The 
Humber

44 124 1231

Source: Based on Regional trends 40 ( www.statistics.gov.uk),  Judicial 
and court statistical report 2006 (www justice.gov.uk), Statistical Release: 
council  tax  levels  by  local  authorities  in  England  2008-09  (www.loc-
al.odpm.gov.uk), Northern Ireland Court Service Judicial Statistics 2007 
(www.courtsni.gov.uk), www.scotland.gov.uk, www.4ni.co.uk. 2008.

In the times of the new economy, the success depends mostly on the per-
sonnel  with  technical  and  engineering  qualifications.  Considering  this, 
averaged values of normalized education and human resource indices were 
used in the research method. The percentage of vocational and technical 
high school students in particular voivodships in relation to the students of 
these schools was included in the calculations.  Table 7 shows that  the 
largest percentage of students of these school is found in Śląskie voivod-
ship (12.4%) followed by Wielkopolskie (10.6%) and Małopolskie (9.9%). 
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Almost four times lower percentage was noted in Opolskie and Lubuskie. 
The highest percentage of students of engineering and technical college 
courses compared to the students of these courses in the whole Poland is in 
Małopolskie and Mazowieckie (respectively 14.8 and 14.7%). The situ-
ation  in  Opolskie  (with  the  index  value  of  1.1),  Opolskie  (1.4)  and 
Warmińsko-Mazurskie  (2.2)  is  unfavourable.   The  largest  number  of 
people with higher education degrees (compared to the total number of 
population in the age range from 15 to 64) is in the following voivodships: 
Mazowieckie (171%), Pomorskie (13.1%) and Małopolskie (12.4%), and 
the smallest in Opolskie and Lubuskie (9.8% in each). A very strong cor-
relation  of  the  KEI  and  the  number  of  vocational  school  students  was 
noted (r = 0.64).  The strongest correlation (of all the tested variables) of 
the KEI was noted with the number of students of engineering and tech-
nical college courses –  r = 0.83, and the correlation of the KEI and the 
population with higher education degrees was 0.73.

Table 7. Education and human resources in Poland (%)

Voivodships

Students of 
technical and 
vocational high 
schools

Students of 
engineering and 
technical college 
courses

Population with 
higher education 
degrees as % of 
the population in 
the age range from 
15 to 64 in the 
voivodship in 2002

Dolnośląskie 6.0 12.0 12.1

Kujawsko-pomorskie 6.2 3.4 10.1

Lubelskie 5.5 4.6 11.7

Lubuskie 2.8 1.1 9.8

Łódzkie 5.4 4.7 11.5

Małopolskie 9.9 14.8 12.4

Mazowieckie 9.8 14.7 17.1

Opolskie 2.8 1.4 9.8

Podkarpackie 7.2 3.6 10.4

Podlaskie 3.2 2.5 11.5

Pomorskie 5.9 7.6 13.1

Śląskie 12.4 9.9 10.8

Świętokrzyskie 3.8 2.9 11.4
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Voivodships

Students of 
technical and 
vocational high 
schools

Students of 
engineering and 
technical college 
courses

Population with 
higher education 
degrees as % of 
the population in 
the age range from 
15 to 64 in the 
voivodship in 2002

Warmińsko-
mazurskie 4.3 2.2

10.1

Wielkopolskie 10.6 8.1 11.2

Zachodniopomorskie 4.2 6.5 12.0

Source: Based on the Regional Data Bank of the Central Statistical Office 
of Poland  (National Census of 2002, Population) and Small Statistic Year-
book of the Republic of Poland of 2008.

In  Poland,  the  index  of  education  and  human  resources  is  0.58  points 
higher than in the United Kingdom (Tab. 1). The analysis of the percent-
age of technical and vocational high school students presented in Table 8 
shows that the most favourable situation is in the London region (14.3% of 
the total number of students in the United Kingdom) and the North West 
region (13.8%). The lowest indices were found in  Northern Ireland and 
Wales (respectively 2.8 and 4.3%). The percentage of students of engineer-
ing and technical college courses in relation to the total number of students 
is similar - the highest in London (17%) and North West (11.8%),  and the 
lowest in Northern Ireland  (2.7%) and Wales (5.2%). The highest percent-
age  of  population with  higher  education degrees  was noted  in  London 
(36.8%) and the lowest in North East (22.8%). The analysis of correlations 
showed a strong dependency of the KEI on the number of technical and 
vocational high schools (r = 0.72) and of technical college students (r = 
0.63).  The correlation index of the KEI with the number of population 
with higher education degrees was 0.62.

Table 8. Education and human resources in the United Kingdom (%) 

Regions
Students of 
technical and 
vocational high 
schools (level 3) in 
2006

Students of 
technical colleges 
in relation to the 
total number of 
students in 
2000/2001

Population with 
tertiary education 
level in relation to 
the total 
population of the 
region in 2007

East Midlands 6.4 6.8 25.2

Eastern 7.1 6.3 26.2
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Regions
Students of 
technical and 
vocational high 
schools (level 3) in 
2006

Students of 
technical colleges 
in relation to the 
total number of 
students in 
2000/2001

Population with 
tertiary education 
level in relation to 
the total 
population of the 
region in 2007

London 14.3 17.0 36.8

North East 5.0 5.2 22.8

North West 13.8 11.8 25.9

Northern Ireland 2.8 2.7 24.8

Scotland 7.2 10.3 31.9

South East 12.0 10.6 30.2

South West 7.7 6.6 28.6

Wales 4.3 5.2 24.9

West Midlands 10.8 8.3 25.5

Yorkshire and 
The Humber

8.6 9.0 23.3

Source:  Based on  Eurostat  2008 and  the  following reports  Students  in 
Higher  Education  Institutions  2000/2001  (www.hesa.ac.uk 2008)  and 
Regional Trends 40 (www.statistics.gov.uk 2008).

The  values  of  normalised  indices  pertaining  to  the  expenditures  on 
research and development as a percentage of GDP were averaged in the 
analysis of the innovation system.  Table 9 shows that Mazowieckie (1.1) 
and Małopolskie (1.2)  voivodships are in the lead.  The lowest  indices 
were noted in Świętokrzyskie (0.08), Opolskie (0.12) and Lubuskie (0.15). 
For  the  calculation  of  the  innovation  system  index,  also  the  scale  of 
employment in research and development for 1000 professionally active 
people  was  used.   In  this  respect,  the  most  favourable  situation  is  in  
Mazowieckie voivodship (9.8). A much worse situation is seen in Świę-
tokrzyskie (1.2), Lubuskie (1.6) and Podkarpackie (1.7). The largest num-
ber  of  patents  for  1  million  inhabitants  was  granted  in  Wielkopolskie 
voivodship   (4.46),  followed  by  Mazowieckie  (3.48)  and  Pomorskie 
(2.09). A strong correlation of industry innovation expenditures with the 
KEI (r = 0.82) and of the employment in research and development with 
the KEI (r = 0.82) was noted. The correlation of the KEI with the number 
of patents granted by EPO is on average level (r = 0.67). 
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Table 9. The innovation system - average values of normalixed indices for 
Polish voivodships

Voivodship

Expenditure
s  on 
research and 
development 
in % of GDP

(%) of people 
employed in 
research and 
development (for 
1000 
professionally 
active people)

Number of patents 
granted by EPO for 
1 million inhabitants

Dolnośląskie 0.45 3.8 2.85

Kujawsko-pomorskie 0.25 3.4 0.62

Lubelskie 0.48 3.3 1.33

Lubuskie 0.15 1.6 2.13

Łódzkie 0.52 3.4 1.18

Małopolskie 1.02 5.4 1.85

Mazowieckie 1.1 9.8 3.48

Opolskie 0.12 2.4 2.75

Podkarpackie 0.3 1.7 0.82

Podlaskie 0.27 2.8 1.78

Pomorskie 0.52 5.4 2.09

Śląskie 0.34 3.5 1.14

Świętokrzyskie 0.08 1.2 1.66

Warmińsko-mazurskie 0.24 2.0 0.75

Wielkopolskie 0.47 3.5 4.46

Zachodniopomorskie 0.17 3.4 0.63

Source: Statistical Yearbook of Voivodships of 2007 and www.eurostat.eu, 
2008.

On the basis of the KAM, three pillars presented in Table 10 were used to 
calculate  the  Knowledge  Economy  Index.  The  largest  expenditures  on 
research  and  development  in  %  of  GDP were  noted  in  the  following 
regions: Eastern (2.77%) and South East (1.51%). It is reflected in the per-
centage of employment in research and development units (9.5% in East-
ern and 8.3% in South East). The increased expenditures on research and 
development  result  also  in  the  largest  number of  patents  for  1  million 
inhabitants - in Eastern 103.65 and in South East 115.24. In the regions of 
Scotland  and   Wales,  where  the  lowest  percentage  of  population  is 
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employed in research and development units and the lowest expenditures 
are assigned for research and development, only 0.07 (Scotland) and 11.09 
(Wales) patents for 1 million inhabitants were registered. The index of cor-
relation between KEI and the research and development expenditures is 
0.57. The correlation of KEI with the employment in research and devel-
opment  units  (r  =  0.65)  and  the  number  of  patents  (r  =  0.70)  is  even 
stronger. 

Table 10. The innovation system in the United Kingdom

Regions

Expenditures 
on research 
and 
development 
in % of GDP 

(%) of people 
employed in 
research and 
development (for 
1000 
professionally 
active people)

Patents  (EPO) for 
1 million 
inhabitants 

The United Kingdom 0.98 4.9 59.54

East Midlands 1.02 5.0 54.0

Eastern 2.77 9.5 103.65

London 0.35 2.6 73.12

North East 0.58 2.5 52.86

North West 1.12 4.6 43.45

Northern Ireland 0.42 3.8 9.92

Scotland 0.49 2.7 0.07

South East 1.51 8.3 115.24

South West 1.14 5.5 38.55

Wales 0.40 2.2 11.09

West Midlands 0.81 5.0 65.97

Yorkshire and The 
Humber

0.36 2.4 51.25

Source: Based on Eurostat 2008 and the report entitled Research & Devel-
opment in UK Business 2006 (www.statistics.gov.uk 2008).

The averaged values of normalised indices were also assumed in order to 
check the level of ICT in particular voivodships. Considering this pillar, 
the percentage of households with a stationary telephone was calculated. 
The highest values were found in Opolskie (79.5%) and Podlaskie (78%), 
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the lowest in Kujawsko-Pomorskie (59.3%). The percentage of households 
equipped with  a  computer  was assumed as  an  indicator  of  information 
technologies. The highest value was in Podlaskie (96), and the lowest in 
Warmińsko-Mazurskie  (83).  The  largest  number  of  businesses  with  an 
Internet access (percentage of all businesses in the given voivodship) was 
noted in Podlaskie (96) and Kujawsko-Pomorskie (92), and the smallest in 
Warmińsko-Mazurskie (83). The research has shown an average correla-
tion of the KEI with the number of telephone lines (r = 0.42) and the cor-
relation of the KEI with the number of businesses with an Internet access 
was about two times lower (r = 0.29). A much stronger correlation  was 
observed when the number of employees using computers in companies 
was considered in relation to the KEI (r = 0.56).

Table 11. Information and communication technologies (ICT) in Poland in 
2006 (%)

Voivodship

Households 
with a 
stationary 
telephone

Households 
with a 
computer

Businesses with an 
Internet access

Dolnośląskie 77.7 48.6 87

Kujawsko-pomorskie 59.3 45.1 92

Lubelskie 70.1 41.5 89

Lubuskie 67.5 54.7 86

Łódzkie 67.2 51.9 86

Małopolskie 74.7 50.5 88

Mazowieckie 74.0 51.3 90

Opolskie 79.5 50.3 91

Podkarpackie 75.7 54.6 85

Podlaskie 78.0 49.5 96

Pomorskie 75.5 56.9 91

Śląskie 69.3 52.5 88

Świętokrzyskie 68.1 40.8 90

Warmińsko-mazurskie 67.6 41.3 83

Wielkopolskie 69.6 58.6 91

Zachodnio-
pomorskie

66.5 39.8 88
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Source: Based on Information Society in Poland 2004-2006, by the Cent-
ral Statistical Office of Poland, 2008 and the report entitled Social Dia-
gnosis  2007  (http://www.diagnoza. 
com/files/diagnoza2007/diagnoza2007-html.html).

The statistical data show that in the United Kingdom only 7% of house-
holds  are devoid of a stationary telephone. The data from Table 12 indic-
ate that in this respect  the regions of East Midlands, Eastern and South 
East are in the lead (95% households are equipped with telephones). In the 
London (64%) and South East  (63%) areas, there is a largest number of 
computers in households. Scotland leads in the number of companies with 
an Internet access (80% companies). The correlation of KEI with the num-
ber of households with a telephone is 0.67,  and with the number of house-
holds with a computer is 0.92. The dependence of KEI on the number of 
enterprises with an Internet access is average (r = 0.55).

Table  12.  Information  and  communication  technologies  (ICT)  in  the 
United Kingdom (in %)

Regions
Households 
with a 
telephone 

Households 
with a 
computer 

Businesses with an 
Internet access 

East Midlands 95 59 65

Eastern 95 61 72

London 93 64 74

North East 92 52 58

North West 91 58 64

Northern Ireland 91 46 67

Scotland 92 55 80

South East 95 63 69

South West 94 61 76

Wales 91 51 64

West Midlands 91 58 64

Yorkshire and The 
Humber

92 55 70

Source: Regional Trends 39, Use of ICT by UK business (www.statistic-
s.gov.uk 2008 ).
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The calculated indices were normalised just like in the KAM method, then 
averaged and presented in Table 13. The Mazowieckie voivodship is on 
the first position with the KEI of 7.96. This index is 0.44 points higher 
than the one presented for Poland in Table 1 and also 1.96 points higher 
than the world index.  This result is  mostly influenced by the considerable 
advantage of the innovation system (2.88 points in comparison with the 
total result for Poland),  and of the educational system  (0.23 pt  higher 
than the KEI given by the World Bank for Poland).   The Mazowieckie 
voivodship has worse conditions for business than the average value for 
Poland (the index is 0.98 lower than for Poland). The lowest KEI is found 
in Warmińsko-Mazurskie voivodship (KEI = 3.17 pt). In spite of the relat-
ively high business conditions index (6.02), other pillars affecting the final 
grade of knowledge economy in this voivodship are very low, particularly 
the  application  of  innovation  systems  and  the  education  and  human 
resource index (4.41 points lower than the world level). The state of ICT 
application is also unfavourable (the index is 5.28 points lower than the 
one for the whole world). Świętokrzyskie and Lubuskie voivodships with 
their KEI values of 3.74 and 3.54 are underdeveloped as far the application 
of innovation systems (1.67 and 3.54, respectively) and information tech-
nologies  (3.96  and  4.58,  respectively)  is  concerned.  These  voivodships 
also  show  a  low  index  of  education  and  human  resources  (in  Świę-
tokrzyskie, it is 3.54,and in Lubuskie, 0.83).  The research has indicated 
that the correlation of the KEI with the innovation system is the strongest 
(r = 0.97), then the correlation with the educational system  follows (r = 
0.82) and the next in order is the application of ICT (r = 0.62). The correl-
ation coefficient of the KEI and the conditions for enterprise  is r = 0.09, 
which proves that these conditions have little influence on the Knowledge 
Economy Index.

Table  13.  Knowledge  Economy  Index  (KEI)  in  Polish  voivodships 
together with other indices necessary for the calculation of the KEI

Voivodship
Knowled
ge 
Economy 
Index 
(KEI)

Conditio
ns  for 
enterpris
e   (legal 
and 
financial 
environm
ent)

Innovati
on 
system

Educatio
n system

Informatio
n  and 
communic
ation 
system 
(ICT)

Mazowieckie 7.96 6.41 9.79 9.17 6.46

Wielkopolskie 7.39 6.64 7.92 7.08 7.92
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Voivodship
Knowled
ge 
Economy 
Index 
(KEI)

Conditio
ns  for 
enterpris
e   (legal 
and 
financial 
environm
ent)

Innovati
on 
system

Educatio
n system

Informatio
n  and 
communic
ation 
system 
(ICT)

Pomorskie 7.34 5.63 7.92 7.29 8.54

Małopolskie 7.12 5.16 8.33 9.17 5.83

Dolnośląskie 6.60 5.78 7.71 7.71 5.21

Śląskie 5.42 3.36 5.42 7.29 5.63

Łódzkie 5.25 5.78 6.04 5.42 3.75

Lubelskie 5.18 5.08 5.42 5.63 4.58

Podlaskie 5.17 4.84 4.58 3.33 7.92

Podkarpackie 4.51 4.06 3.13 5.00 5.83

Opolskie 4.43 5.23 4.17 0.42 7.92

Zachodniopomor
skie

4.39 6.95 2.92 5.63 2.08

Kujawsko
-pomorskie

4.24 5.08 3.33 4.38 4.17

Lubuskie 3.92 6.72 3.54 0.83 4.58

Świętokrzyskie 3.74 5.78 1.67 3.54 3.96

Warmińsko
-mazurskie

3.17 6.02 2.50 2.50 1.67

The United Kingdom is placed on the third position in the G7 group of the 
wealthiest countries in the world as far as the Knowledge Economy Index 
is concerned. The analysis of the KEI in particular regions of this country 
shows the highest indices in three regions concentrated around the city of 
London:  South East – KEI = 7.99, Eastern – KEI = 6.98 and London – 
KEI = 6.84 (tab. 14). This result was influenced by the four pillars con-
sidered in the calculation method: conditions for business - which were not 
the highest noted in these regions; the innovation system - a considerable 
advantage of  two regions over the others;  the educational  system - the 
highest rated in the London region; in these regions, the information and 
communication technologies are also most widely used. The regions which 
occupy three lowest positions in the presented analysis (Wales – KEI = 
2.81, Northern Ireland – KEI = 3.06 and North East – KEI = 3.68) have 
similar  conditions  for  enterprise  (regime  of  economical  stimuli).  The 
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North East region, with its index of 6.11, has better conditions than nine 
other regions. Its low position is a result of the level of education being 
significantly lower than in other regions, as well as a very low implement-
ation of IC technologies. The correlation of the KEI with the educational 
system is the strongest (r = 0.88), followed by the correlation with the ICT 
system (r = 083) and the implementation of innovative solutions (r = 0.70). 
The correlation index of KEI with the conditions for enterprise is 0.13, 
which shows that the influence of the regime of economic and institutional 
stimuli on the Knowledge Economy Index is slight.

Table 14. Knowledge Economy Index (KEI) in the United Kingdom with 
other indices necessary for the calculation of the KEI

Regions

Knowledg
e 
Economy 
Index 
(KEI)

Conditio
ns  for 
enterpris
e   (legal 
and 
financial 
environm
ent)

Innovatio
n system

Education
al system

Informati
on and 
Communi
cation 
Technolog
ysystem 
(ICT) 

South East 7.99 5.83 9.44 8.33 8.33

Eastern 6.98 4.86 9.72 4.72 8.61

London 6.84 5.14 3.89 10.00 8.33

South West 6.53 5.28 6.67 5.83 8.33

Scotland 5.94 7.08 2.78 7.22 6.67

North West 5.83 5.28 5.83 8.06 4.17

West Midlands 5.59 5.42 6.67 6.11 4.17

East Midlands 5.28 3.06 6.94 4.17 6.94

Yorkshire and 
The Humber

4.97 6.53 2.78 5.00 5.56

North East 3.68 6.11 4.44 1.39 2.78

Northern 
Ireland

3.06 5.28 3.33 0.83 2.78

Wales 2.81 4.31 1.67 2.50 2.78



108 Benedykt Puczkowski,  The influence of knowledge on economy  in Polish
voivodships  and  in  the  regions  of  the  United  Kingdom  as  measured  by  the
Knowledge Economy Index (KEI)

Summary

The  research  has  indicated  that  there  are  some  voivodships  in  Poland 
where the index of innovation systems is particularly low (for instance, 
Warmińsko-Mazurskie - 2.50, Świętokrzyskie - 1.67 and Lubuskie - 3.54). 
In  the  United  Kingdom,  similar  characteristics  apply  to  Wales  –1.67, 
Northern Ireland – 3.33, North East –  4.44. The analysis of the correlation 
between the Knowledge Economy Index and the innovation systems indic-
ates that in Poland this is the strongest correlation, with the value of 0.97, 
whereas in the United Kingdom its value is  0.7. The assessment of the 
influence  of  education and human resources  on the KEI in Poland has 
shown that the correlation of these variables is also very strong (r = 0.82). 
The strongest correlation of the KEI in the UK was the one with the edu-
cational system (r = 0.88). The research shows  a low level of education in 
the engineering and technical university courses in the following voivod-
ships:  Lubuskie  (0.83),  Świętokrzyskie  (3.54),  Warmińsko-Mazurskie 
(2.5).  The  development  of  human  resources  in  the  regions  of  the  UK 
which occupy three lowest positions in the KEI rating is also strongly cor-
related with the Knowledge Economy Index. It is confirmed by the results 
of the educational system analyses: Wales – 2.50, Northern Ireland – 0.83, 
North East –1.39. The research has also shown a considerable variation of 
the  ICT  index  in  particular  voivodships:  the  difference  between 
Mazowieckie and Warmińsko-Mazurskie is 7.71 points. Three UK regions 
which occupy the last positions in the rating showed almost three times 
lower  ICT indices than the regions classified as the highest. The stated 
research hypothesis has been verified positively. The educational system, 
adjusted  to  the  needs  of  the  modern  job  market,  influences  the  living 
standard  measured  by  GDP per  capita.  The high  level  of  education  in 
engineering  and  technical  university  courses  as  well  as  its  appropriate 
structure are the basis for the creation and implementation of new know-
ledge into the new economy (which is confirmed by the correlation coeffi -
cient  of the KEI and the educational  systems - in the United Kingdom 
0.88, in Poland 0.82). The high education level brings tangible  results - 
the higher standard of living of the population and the more friendly social 
and economic environment. 
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Conclusions

Poland substantially differs from the United Kingdom in its level of know-
ledge  economy.  In  Poland,  the  difference  between  the  highest  rated 
Mazowieckie voivodship  and the lowest rated Warmińsko-Mazurskie is 
4.79 points. In the United Kingdom, there is a difference of 5.18 points 
between South East and Wales. GDP per capita of Mazowieckie voivod-
ship is 2.04 times higher than in Warmińsko-Mazurskie. A similar differ-
ence is noticeable between the regions of London and Wales - GDP per 
capita is 2.01 times higher. The research methodology and results indicate 
that knowledge implementation is definitely too low in the Polish and UK 
regions placed on the lowest positions in the KEI rating. It is possible to 
improve this situation (according to the research results), providing that 
expenditures on human resource development and on research and devel-
opment are increased. The dependency of the price of goods and services 
on the KEI may be interesting for managers. The correlation is strong: r = 
0.72 in Poland and 0.75 in the UK, i.e. the higher the level of price index, 
the higher the KEI. This  means that  the more knowledge the produced 
goods require, the higher their price is. The important correlation between 
conditions for  enterprise (the influence  of   property and motor  vehicle 
taxes, the efficiency of the judiciary, price level, GFCF and GDP per cap-
ita was tested) and the KEI was not confirmed. On the basis of the used 
research methodology and research results it can be assumed that the com-
mon  managers'  opinion  of  tax  charges  being  too  restrictive  in  Polish 
voivodships and the regions of the UK has not been confirmed.
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Municipality internal control system

The concept of internal control in local government is perhaps the most 
important for the whole practice of audit and control. It concerns not only 
the  environments,  but  all  the  processes  of  local  government.  Although 
rarely used that term, the system of internal control is a commonly used 
way to provide proper care for the proper conduct of the processes and 
protect the interests of public administration. Due to the fact that the idea 
of the internal control system is essential to determine the role of audit and 
its place in the organization, it is a subject that must precede any further 
technical discussion and workshop.

The concept of internal control in local government is not a novel concept, 
and that the system of control, more or less formalized way, works in any 
organization. Basically the control system is a set of all actions and meas-
ures which apply to activities performed in the organization are carried out 
in accordance with the interests of the organization. Control system in the 
municipality, or a body of public administration in the public finance sec-
tor include:

1. internal and external orders, instructions and procedures, 

2. the authority, the formal representation and etc.,  

3. range of activities and responsibilities, 

4. formal limitation of the powers, 

5. bans entry and restrict access to the premises, required the pres-
ence of two persons to carry out certain activities, 

6. the hierarchical organizational structure, 
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7. the procedure for authorization of the transaction.1

The use of these and many other resources that makes what happens in the 
community, not a lifeless mass of uncoordinated activities, but ordered the 
action. All these and many other resources, form a coherent whole called 
the internal control system and the means of which an application is the 
control system are known as control mechanisms. 

Internal control

Each local government aims to meet specific targets. These targets may be 
defined  differently.  They express  themselves  in  the pursuit  of  activities 
undertaken in full compliance with the law, ensuring that the data presen-
ted in the financial statements are accurate, the prevention of the uncon-
trolled flow of information. Helpful in achieving these objectives is the 
internal control.

The COSO internal control report, is defined as a process implemented by 
the management company executives and other employees. This process is 
designed so as to achieve a reasonable assurance of achieving the object-
ives in the following categories:

1. Operational efficiency

2. Reliability of financial statements

3. Compliance with laws and regulations2.

The first category refers to the fundamental objectives, including achiev-
ing profitability and securing resources. The second - is associated with 
the preparation of reliable financial statements to be made public. Third - 
relates to compliance with laws and other regulations of an organization.

What happens to the system of internal control? According to the concept 
presented in the report, COSO, internal control system consists of five ele-
ments, closely related with the process management in local government. 
These items include:

- control environment - provides the basis for other elements of 
control, providing the appropriate structure. Also determines the 
nature of the organization. Includes factors such as ethical values 

1 S. Jedrzejewski, H. Nowicki, Control of public administration 32-56 (1995).
2 See J. Jagielski, Control in public administration 47-73 (2006).
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and competence of staff, management style, the way the delega-
tion of powers and responsibilities and the organization and atten-
tion to employee development.

- risk assessment - the need for risk assessment. Estimates should 
rely on the identification and analysis of relevant risks associated 
with government targets. Identification of risks should facilitate 
the management and the desire to minimize.

- control activities - all based on the procedures, steps that help 
ensure compliance with the guidelines in the organization. At the 
same time they allow to take the necessary actions that identify 
and minimize risks to achieving the objectives. Control activities 
are undertaken at all levels of the functioning of the municipal 
authority, in all its cells. Examples of these activities include per-
mits,  authorizations,  verifications,  reconciliation,  maintenance 
operations, protect assets and responsibilities.

- information and communication - good communication system 
should  promote  the  acquisition  and  exchange  of  information 
necessary to effectively manage and control. Effective commu-
nication involves the flow of information within the organization 
studied, and carbon capture and receive signals from outside and 
effective communication with the environment.

- monitoring - is to assess the quality of this system. Monitoring is 
a continuous process performed in the course of ongoing opera-
tions management. However, it is reasonable to make immediate, 
additional assessments of  the system, the frequency and extent 
depends on the risk assessment and the effectiveness of current 
monitoring  procedures.  Identified  weaknesses  in  the  system 
should be  declared to  the leadership,  and  this  should result  in 
adequate internal control system modifications.3

Factors supporting the effectiveness of internal control

Key factors that are achieving high quality and effectiveness of internal 
control system are as follows:

3 S. Kałużny, Internal Controls 74-112 (2008).
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1. The formal definition of the scope of the checks. Typically, espe-
cially in larger units of local government serves the internal con-
trol rules.

2. The precise definition of the scope of tasks, duties and responsib-
ilities required of employees in specific jobs. May prove helpful 
in this case, well-structured work rules and job cards.

3. Proper circulation system, documentation and business records. 
The main document regulating these issues is the user workflow. 
In addition to her in communities generally operate other instruc-
tions (instruction register). 

4. The proper selection of personnel. In particular, it is important to 
respect the incompatibility issue instructions and exercise in the 
management of mineral property.

5. To determine the rules for the use, storage and inventory assets. 

6. The high qualifications of those carrying out inspections.

Limitations of internal control

Internal audit can help organizations achieve their goals. According to the 
article illustrated in the beginning of the definition, it is reasonable to give 
the leadership to ensure the achievement of objectives. It does not guaran-
tee, however, to achieve these objectives. Acting with the authority of the 
public administration internal control system can not also ensure the reli-
ability of financial reporting and compliance with the law, but it certainly 
minimizes the risk in this regard.

The  effectiveness  and  quality  of  the  internal  control  system  depends 
largely on the people. It is therefore important to realize the role that vari-
ous groups of workers remain in the system of internal control. The man-
agement  of  the  municipality  bears  the  greatest  responsibility  for  the 
operation of the system and should therefore be identified with the system.

It is assumed that the reduction of internal control checks are insufficient 
to ensure that the objectives of public entities. Therefore, in the municipal-
ity of internal control covers all aspects of the functioning of individuals 
and  to  verify  whether:  the  entity  (organizational  units,  employees)  are 
properly prepared to perform its task, the tasks are well defined and under-
stood by management and accepted.
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The functioning of local government is associated with control of its activ-
ities. The Polish legal system stands out because of the following criteria,  
which takes place this control, namely they are: legality, economy, reliab
ility and usefulness.4 These criteria are specified in the statute. It should 
be emphasized here that not all government entities are controlled by tak-
ing into account all the criteria as to how the body is controlled legislature 
decides. The primary objective of carrying out checks in these entities is to 
ensure  their  smooth operation and eliminate the errors detected.  It  also 
serves as the basis for prevention and removal of malfunctioning in the 
future.

Internal Audit

Internal audit is an independent and objective, which aims to support the 
minister  in  charge  of  department  or  head  of  the  aims  and  objectives 
through a systematic  assessment of the management control  and opera-
tions  consultancy.  This  follows  from  the  provisions  of  the  Act  of  27 
August 2009 on public finances. This assessment applies in particular to 
the  adequacy,  efficiency  and  effectiveness  of  management  control  in  a 
government  department  or  agency.  Internal  audit  is  conducted,  if  the 
amount included in the financial plan or budget unit income exceeded the 
amount of spending the amount of 40,000 thousand zł. The local govern-
ment unit head of the unit assigned tasks related to internal audit exercise,  
respectively,  mayor,  mayor,  city  president,  board chairman of  the local 
government unit.

Head of internal audit reports directly to the head unit. The internal auditor 
employed by the municipality has the right to enter the premises of the 
unit and inspect any documents, information and data and other materials  
related to the functioning of individuals, including recorded on electronic 
data carriers, as well as to draw up their copies, duplicates, extracts, sum-
maries or prints, subject to the provisions on confidentiality protected by 
law.

An internal audit conducted on the basis of an annual internal audit plan, 
hereinafter called the audit plan. Where appropriate, internal audit is car-
ried out outside the audit plan. By the end of head of internal audit in con-
sultation with the head of the unit prepares for the risk-based audit plan for 
next year.

4 J. Hausner (ed), Public administration, general issues 75-79 (2008).
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The internal auditor employed in the community may be a person who:

1) is a national of an EU Member State or another country whose citizens, 
on  the  basis  of  international  agreements  and  Community  law,  shall  be 
entitled to employment on Polish territory,

2) has full legal capacity and shall exercise full civil rights, 

3)  has  not  been  punished  for  an  intentional  or  deliberate  criminal  tax 
offense,

4) have higher education,

5) has the following qualifications to carry out internal audit:

a.  one  of  the  certifications:  Certified  Internal  Auditor  (CIA),  Certified 
Government  Auditing  Professional  (CGAP),  Certified  Information  Sys-
tems Auditor (CISA), the Association of Chartered Certified Accountants 
(ACCA), Certified Fraud Examiner (CFE), Certification in Control Self 
Assessment  (CCSA ),  Certified  Financial  Services  Auditor  (CFSA)  or 
Chartered Financial Analyst (CFA), or

b) made in the years 2003-2006, with a positive result for the internal aud-
itor  examination  before  the  Examination  Committee  appointed  by  the 
Minister of Finance, or 

c) the powers of an auditor, or

d) two years of internal audit, and holds a postgraduate diploma in Internal 
Auditing, issued by the OU, which at the date of the diploma was entitled, 
in accordance with special regulations, to confer a doctoral degree in eco-
nomics or law.

To  carry  out  internal  audit  in  local  government,  the  internal  auditor 
employed by the office of local government units authorized, respectively, 
mayor,  mayor,  city  president,  board  chairman  of  the  local  government 
unit5. However, when an internal audit is necessary to proceed in a unit 
subordinate to or supervised by, the parent unit manager or supervisor may 
authorize the internal auditor employed in this facility for their achieve-
ments.

5 See K.  Knedler,  M.  Stasik (eds.),  Internal  audit  practice.  Operational  and  
financial audit 132-152 (2005).
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What are the functions of internal control and internal 

audit?

In each unit, including the public finance sector,  function defined prin-
ciples and processes, for example, such as acceptance of the expenditure 
and cost control and recruitment processes which serve to achieve specific 
objectives and results. But the very existence and functioning principles of 
action and processes does not guarantee the success of a municipality if 
they are not accompanied by appropriate mechanisms of internal controls.

The internal control system is essential in a modern management system 
and effective achievement of tasks and strategic objectives of each unit. 
Weak internal  controls  always  lead  to  adverse  effects,  abuse,  and  thus 
expose the unit off. An example would be ineffective in the acceptance of 
spending, involving the acceptance of all spending on high-level unit.

It might seem that such control is the best we can imagine. However, such 
control  setting causes  inefficient  use of  staff  time at  high levels  in the 
structure, who is by virtue of their positions to other types of tasks and 
responsibilities. Furthermore, to actually accept all expenses, they would 
have contacted each of the other employees in order to obtain adequate 
explanation as to the appropriateness of the expenditure. Effective solu-
tions in this area suggest the limits of acceptance for the use of appropriate 
levels  within  the  organizational  structure  according  to  the  scale  of 
expenditure  had  medium amounts  of  data  in  terms  of  expenditure,  the 
complexity of the organizational structure, etc.

Changes  inside  the  unit  and  its  economic  environment  mean  that  the 
internal control system evolves with time. One is the need for continuous 
monitoring of the system, if you really work properly, efficiently, and is 
adapted to the current needs of the individual. Such a tool supporting the 
process  of  monitoring  and  evaluation  system  of  internal  control  and 
internal audit.

In  accordance  with  International  Standards  on  Internal  Audit,  Internal 
Audit is an independent, objective assurance and advisory, which aims to 
add value and improve the organization operations. It helps an organiza-
tion  accomplish  it’s  objectives  by  bringing  a  systematic,  disciplined 
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approach to evaluate and improve the effectiveness of risk management, 
control and governance.6

What does this definition mean in practice? The role of internal audit in 
the community is independent monitoring, verification and assessment of 
the effectiveness of risk management, control and governance. As a result, 
internal  audit  supports  the  internal  control  system through independent 
perspective on the operation, adequacy and effectiveness of controls, or 
assessment of the existence and operation of internal control system. In the 
example cited above, an internal audit on the one hand, it can verify the 
compliance of the expenditure in the area of acceptance with the internal 
regulations of the unit, on the other hand, recommend changes to the limits 
of acceptance at each level.7

6 See E. Bolesławska, Financial scams. Manual for the auditor 43-65 (2005).
7 T.  Kiziukiewicz  (ed.),  Internal  audit  units  of  public  finance  sector 56-82 

(2009).
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Standardization of the law extorted by the economic 

globalization

The most evident process of our contemporary world is globalization, in 
other words, the normalization of technical, financial and economic stand-
ards. This phenomenon is more and more noticeable within the area of 
law. The developing global economy generates the need of standardizing 
the legal rules, particularly within the area of contract law, trade and con-
sumption.  The problematic aspects of standardization of the law in the 
world, which is becoming globalized, open in front of the lawyer the new 
research areas. This phenomenon is kept despite the increasing tendency to 
publish the commentaries or the short elaborations, which have the con-
tributive character. Such kind of works is enforced by the commercial pub-
lishing companies, which publish mainly the commentaries to new legal 
acts.  The other publications, which have the monographic character, are 
possible because of the financial measures engaged by the university pub-
lishing companies.1

1 The author wrote many times about the issues of the relations of the Roman 
law  towards  the  standardizing  the  private  law  in  Europe.  See:  B.  Sitek, 
Historia prawa a europejska kultura prawna, PiP 52 (1997), z. 4, 82-88; Id. 
Integracja  Europy  a  prawo  rzymskie,  PiP  51(1996),  z.  12,  48-53;  Id. 
Impossibilium  nulla  obligatio  est  (D.50.17.185).  L’impossibilità  originaria  
della prestazione in alcuni sistemi giuridici. Uno studio giuridico-comparato  
in Riflessioni in materiale di oggetto della prestazione nel diritto contrattuale  
europeo alla luce delle radici storiche. Prospettive di unificazione del diritto 
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Despite the tendency is being increased, to write practical short elabora-
tions within the framework of researches carried out by using the compar-
ative or functional method, there are however, many researchers who still 
undertake the legal – dogmatic issues. These particular researches have the 
most important meaning in the face of need to standardize not only the 
legal terminology or the individual solutions. Since there is necessary to 
carry out the comparison of the dogmatic solutions of the institutions and 
work out the solution,  which will  reconcile  the interests  of the parties, 
interested in the given normative solution. Here, it seems to be the biggest 
importance for the contemporary Romanistic researches.2

Numerous researchers from Europe undertake such work, but not only. It  
is proper to mention the works elaborated by two significant lawyers. The 
first of them is O. Lando, a Danish lawyer who created the Commission on 
European Contract Law. This commission worked over the years 1982 – 
2003. The results  of the work of that  commission are the Rules  of the 
European  Contract  Law.  The  basic  methodological  assumption  of  that 
Commission works was creating the new system of the liabilities law, sep-
arately from the European legal culture. This is just the reason why the O. 
Lando work was not accepted widely.3

In turn, one of the members of the Commission on the European Contract 
Law, Ch. v. Bar,4 in 1998 created the Studio Group. The lawyers from 
majority of the European countries, therein from Poland, took part in the 
work of this Commission. In this way there was created the group of law-
yer’s representative for the whole European legal culture. From the meth-

contrattuale europeo. Confronto tra alcune esperienze giuridiche nazionali e  
le loro basi storiche 67-82 (2007). In this article there are used some extracts 
from those articles.

2  See. W. Wołodkiewicz, Prawo rzymskie w XXI wieku in Czy prawo rzymskie  
przestało istnieć? 192-199 (2003).

3 See.  A.  Petrucci,  Riflessioni  in  tema  di  determinazione  dell’oggetto  della  
prestazione dal diritto Romano al. Vigente ordinamento italiano ad ai progetti  
di unificazione del diritto contrattuale in  Riflessioni in materiale di oggetto  
della  prestazione  nel  diritto  contrattuale  europeo  alla  luce  delle  radici  
storiche.  Prospettive  di  unificazione  del  diritto  contrattuale  europeo.  
Confronto tra alcune esperienze giuridiche nazionali e le loro basi storiche 7-
30 (2007).

4 Christian von Bar from 1992 was the member of the second and third The 
Commission on European Contract Law. He was there the Coordinator of the 
Study Group on a European Civil Code.
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odological works of this  group results that  they undertook the effort  of 
comparative  analysis  of  the  civil  law  rules  in  all  the  legal  systems  in 
Europe. At the end of 2008 the Studio Group on European Civil  Code 
supervised by Ch. v. Bar published the Draft of a Common Frame of Ref-
erence – DCFR,5 in which there are contained the Principles, Definitions 
and Model Rules of European Private Law. The solutions suggested there 
refer  to  both,  the  commercial  contracts  and  the  contracts  between  the 
entrepreneur and a consumer.

The work of Studio Group managed by Ch. v. Bar6 was convergent with 
the European Commission works, which in 2001, published the report on 
the European Contract Law.7 In 2003 the Commission worked out the plan 
of activity,8 in which they suggested increasing the quality and coherency 
of the European contract law. The tool to achieve this purpose was to elab-
orate Common Frame of Reference – CFR, i.e. the common rules, termin-
ology and the samples of regulations. In the Commission report from 2004 
the European contract law and acquis verification there was suggested to 
remove the incoherence and to fill in the legal gaps within the domain of 
contract law between the entrepreneur and the consumer.

The methodology adopted by Ch. v. Bar, particularly setting the researches 
synchronizing the legal regulations in the context of the European legal 
culture,  allows to  standardize  the process  of legal  rules,  among others, 
from the perspective  of Roman law. That,  in any case,  cannot  astonish 
anybody, since the earlier pursuits to standardize the law in the Medieval 
Europe were based on the Roman law.

The reasons to turn to the Roman law as the foundation, and perhaps even 
as  a  norm  of  the  standardizing  process,  should  be  recognized  in  the 
European culture itself. The Austrian Romanist F. Wieacker indicated three 
pillars of the European legal culture, they are namely: the Greek  philo-

5 Ch. v. Bar, H. Schulte Nölke (ed.), Principles, Definitions and Model Rules of  
European Private Law. Draft Common Frame of Reference (DCFR) (2009). 
Available  at  http://ec.europa.eu/justice/policies/civil/docs/dcfr_outline_ 
edition_en.pdf [visited January 31st, 2011].

6 See. R. Mańko,  Instytucje UE wobec idei europejskiego kodeksu cywilnego, 
Przegląd Prawa Europejskiego 2/2004, 47 ff;  J.  Rajski,  Nowy etap rozwoju 
europejskiego  prawa  prywatnego,  Kwartalnik  Prawa  Prywatnego  1/2006, 
111 ff.

7 COM(2001) 398 from 11.7.2001.
8 COM(2003) 68 from 12.2.2003.
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sophy, Christianity and the Roman law. The others add also the fourth pil-
lar, i.e. Judaism. There is commonly assumed that the Roman law known 
nowadays, perceived both, the Greek philosophy values and Christianity 
values. Hence, as a Romanist, I would like to indicate the close relation 
between the Roman law and the process of standardizing the private law in 
Europe and the tasks which the contemporary Romance philology faces 
within this framework.9

The European legal culture in relation to the bureaucracy 

of the European Union law

Not only learning and teaching the Roman law can bring the significant 
benefits for the European integration processes, but they themselves con-
stitute the great chance for learning and teaching the Roman law. There-
fore, it seems to be extremely valuable to show the new possibilities in 
learning and teaching the Roman law against the background of the pro-
cess of standardizing the European Union law.10

There is an astonishing fact that in the Maastricht Treaty and in the further 
amended  treaties  it  is  not  any  reference,  which  would  prove  that  the 
authors were aware of the European cultural  continuity, both in politics 
and in legislation. The practical consequence of such a reference for learn-
ing and teaching the Roman law is related first of all with an idea of creat-
ing the new European law separately of the cultural continuity.

There is an idea, which comes out every now and then, to create a new 
specialization of studies “ the European law”. The material, which is going 
to be lectured there, is researching the relationships between the law and 
the social sciences, history and the philosophy of law. Further, there are 
going  to  be  created  the  working  groups  managing  the  comparative 
researches of the legal tradition, teaching the law, methodology and philo-
sophy. As we can see there are some suggested subjects, which are going 

9 See. G. Luchetti, A. Petrucci, Fondamenti di diritto contratuale europeo. Dai  
radici romane al. Progetto dei Principles of European Law della Commissione  
Lando 7 ff (2006).

10 The new approach to researches within the framework of the contemporary  
philosophy of law in relation to the Roman law and the achievements of the 
XIX  and  XX  century  Romanistic  Philology  reveals  T.  Giaro,  Römische 
Rechtswahrheiten. Ein Gedankenexperiment (2007).
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to be lectured at the European University, but there in not any reference 
about  the  Roman  law.   Therefore,  we  do  not  know,  what  will  be  the 
importance of the Roman law in the new system of teaching at the Roman 
law faculties. This is exactly the second reason that the Romanists worried 
of  this,  are  trying  to  find  their  place  in  ratio  studiorum  in  the  future 
European Union.

This quite skeptical approach of the European law creators towards the 
European legal culture, built on the Roman law, results from the fact that 
the European standards of law are continued not only by the lawyers, but 
also  by  the  clerks  of  different  European  Union  institutions.  They  are 
extremely rarely the lawyers. In the EU law there is as well no conception 
of coherency and uniformity of the legal system, but they solve the burn-
ing questions temporarily, even if the individual solutions are contrary to 
the law.

The Romanistic conception towards the achievements of 

the so called Lando Commission and Ch. v. Bar Study 

Group

As it  was  earlier  referred,  the  Lando  Commission  worked  from  1982. 
However, the substantial initiative within the framework of standardizing 
the law in contemporary European Community was undertaken only on 
May 29th, 1989. At that time the European Parliament came to the inten-
tion to constitute the common civil and commercial code for Europe.11 For 
that purpose there was constituted initially the Commission of European 
Contract  Law and then the Studio Group managed by Ch. v. Bar.  That 
second group decided to work out not only the rules of contract law, but 
also the rules of references towards the whole civil code. In this way there 
became real to constitute the European civil code.

The undertaken attempt to constitute the uniformed civil law code or com-
mercial code for the European Union became for many Romanists, partic-
ularly from the German Romanistic philology, the great occasion to define 
the possible field to carry out the new  Roman law researches. In relation 
to this, the following question arises: what researching assignments can go 

11 Dok. A 2 - 157/89, Amtsblatt der EG v. 26.6.1989, No. C 158/400, see. U. 
Blaurock, Europäisches Provatrecht in Juristenzeitung 6/1994, 270 ff.
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to the Romanists during the works at codifying the civil and commercial 
codes? The answer to this question can be find within the framework of 
the following issues concerning constituting the European Code, the legal 
standard and the judicial principle.

The structure of the European Civil Law Code

The basic issue, which should be resolved, is constituting the European 
Civil Law Code. What structural standard of the code should be taken into 
consideration?  The  traditional  one,  which  means  known  and  used  in 
Europe nowadays, in other words, the Napoleon Code, the German Code 
(BGB), the Italian Code, the Spanish one, or perhaps the systemic carried 
out from the experiences of the Roman law, according to Gajus (ad perso-
nam, ad rem, ad actionem) or perhaps the edictal division? The new code 
should be constituted in such a way, which will be suitable to the European 
legal culture.

The principles  prepared  by  the  Lando Commission  the  European Prin-
ciples of Contract Law and DCFR worked out by the Studio Group Ch. v. 
Bar have the structure imitated on the American restatements.  There is 
expressed both, in the way of numbering the articles and in the way, in  
which the normative texts are commentated and practically explained, and 
also – so characteristic to restatements – cases. The certain similarity of 
such a solution can be also found in a way of publishing the excerpts of 
the emperor’s constitution in the Theodosius Code, which are accompan-
ied by Interpretario.12

Constituting the legal standard

The important question is the issue concerning constituting the particular 
recordings of the new civil code, namely, should the legal standards be 
casuistic or abstract. Some Romanists claim that exactly in this field there 
is a large chance not only to sustain learning and teaching the Roman law 
at European universities, but this is also the exquisite occasion to develop 
this  scientific  discipline  within the  framework  of  comparative  jurispru-
dence law.  To confirm this thesis it is worth to recall the role of Romanists 
and the importance of the Roman law at editing the XIX century  codes, 
particularly BGB. It is postulated that the European civil code is consti-

12 Eg. C.Th. 4,6,4.
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tuted more on the problems than on the rules, so it should be more casu-
istic.13

The secondary law of the European Union is becoming more and more 
casuistic. They are withdrawing as well the coherency of the Union legal 
system. Despite this tendency, the propositions of the Lando Commission 
and the Studio Group managed by Ch. v. Bar,  keep their traditional con-
ception of editing legal texts. The normative acts have their abstract and 
general character.

Application of the law

The  characteristic  feature  of  our  contemporary  times  is  avoiding  the 
clauses, which have become the typical element for the editing style of the 
codes.14 A lot  of  them go back as  far  as  the  Roman law times,  as  for  
instance:  bona fides,  boni  mores,  aequitas,  bonus virus,  iustae  causae.  
Today  the  Roman  interpretation  of  such  clauses  is  also  applied,  for 
example:  dolo fecit, qui petit quod redditurus est.15 In the Ancient Rome 
prudentes started with the general clauses, and then they achieved the spe-
cific  rules  through  the  interpretation  of  clauses,  which  referred  to  the 
notion of: guilt, matter, inheritance etc. Thus, Celsus ( D. 34.5.26) wrote: 
Cum  quaeritur  in  stipulatione  quid  acti  sit,  ambiguitas  contra  stipu-
latorem est. ( If at stipulation there is something questionable, the liabilit-
ies are descended on the creditor, not on the debtor).

The issues specified above are only the example problems, which require 
solution. Therefore, there should be also taken into consideration the other 
necessary issues, in account of the construction of the European civil and 
commercial legal codes, among others, we mean an interpretation of the 
law and the manner of legal thinking.

13 See. G. Crifò, Prospettive romanistiche per l’Europa unita’, RIDA ser. suplem. 
till no. 41 (1994), 131.

14 J.W.  Hedemann,  Die  Flucht  in  die  Generalklauseln (1933);  F.  Wieacker, 
Privatrechtsgeschichte der Neuzeit 476 (1967).

15 Paul. D. 44. 4. 8 pr = 50.17.173[3].
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The role of legal acts in the process 

of standardizing the legal norms 

The process of standardizing different systems of the Member States of the  
European Union is nowadays carried out on the basis of the directives16 

and regulations,17 which are not the typical legislatives acts occurring in 
internal legislations. They are the legal acts of particular European Union 
bodies.18 There is also differentiated the period of their validity. The direct-
ives are directly obligatory in the Member States, and the regulations have 
to be implemented. The way of implementation depends on the legislative 
practice of the given Member State. The most common technique is the 
calk technique,  in other  words,  literal  copying the union solutions,  e.g. 
referring to abusive clauses.  The legal – dogmatic solutions of the new 
regulations are not standard - based which grown out of the European cul-
ture and the legal tradition, but they are based on practical  and current 
needs, very often temporary. In this way, the new law is constituted, the 
assignment of which is to eliminate the obstacles or barriers on the way to 
create a common market, particularly through the guarantee of free flow of 
goods, people, services and capital.19

The secondary European Union law, the Union institutions and the Mem-
ber States have their explicit purposes contracted in the treaty law in art. 2. 
§ 5 in the Treaty on Functioning the European Union.20

16 See. Ch. Hen, La motivation des actes des institutions communautaires 49-91 
(1977).

17 See.  L.  J.  Constantinesco,  Die  unmittelbare  Anwendbarkeit  von  
Gemeinschaftsnormen und der Rechtsschutz von Einzelpersonen im Recht der  
EWG 76 (1969); R. Luzzatto,  La diretta applicabilità nel diritto comunitario 
45 ff (1980). More about the directives see. D. Oldekop,  Die Richtlinien der  
EWG 87 ff (1968); N. Weber, Die Richtlinie im EWG-Vertrag 108 ff (1974); P. 
Capelli, Le direttive comunitarie 1-135 (1983). About the validity of directives 
see G. Biscottini, Sull’applicabilità immediata di talune direttive comunitarie, 
in  Riv.  dir.  int.  priv.  Proc. 230-237  (1974);  J.  Mischo,  L’exécution  des  
directives de la C.E.E. au Luxemburg 39-77 (1974); F. Capelli, Le direttive  
comunitarie pp. 137-451.

18 See. M. Ahlt, Prawo europejskie 39 ff (1995).
19 See. F. Sturm, Bemühungen um ein einheitliches europäischen Vertragsrecht in 

JZ 1991, 555; Tilman, EG-Kodifikation des wirtschaftsnahen Zivilrechts in JZ 
1991, 1023.
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In paragraph 5 of that article it is stated that: In some domains and under 
the conditions predicted in the Treaties, the European Union has a com-
petence  within  the  framework  of  carrying out the activities  to support,  
coordinate and complete the activities of the Member States, however, not  
replacing their competences in these domains.  In article 3 b) it is stated 
that one of the assignments of the European Union will be the activity to 
adapt and standardize the Member States legislations to the needs of com-
mon market: constituting the rules of competition, necessary for function-
ing the internal market. Therefore, chapter 1, title VIII of the third part of 
the Treaty is devoted the economic policy, the basis of which is to be the 
convergence and standardizing the Member States legislations. There are 
three articles there: 122, 123, 124 TFUE ( the articles 100, 101 and 102 
TWE).

In article 122 TFUE it is stated that the Council, taking into consideration 
the  Commission  proposals,  will  issue  the  proper  directives  leading  to 
standardizing the Member States legal and administrative acts, to create a 
common market, with particular pressure on the energy market. The EU 
competences  reach  also  creating  the  common standards  in  case  of  the 
events reckoned to natural disasters. In the article described, there is a dis-
position,  which  gives  the  European  Union  the  competences  general  in 
character.21 The only restraint resulting from art. 122 TFEU is the depend-
ence of  functioning  the  common market  from the  co-ordination  of  the 
legislation in the Member States. As there is emphasized in the legal liter-
ature, this restraint did not constitute a big inconveniency for the earlier 
activities of EEC and EC.22

The administrative, or in other words, formal establishing the European 
Union law can generate the opinion that there is not any relationship with 
the Roman law. From this perspective the Roman law would only become 
the monument of history, and most certainly, it would not performance the 
function to consolidate different legal systems existing in Europe. In this 
way, there would materialize the view, functioning here and there, accord-
ing to which the Roman law belongs to historical domains, and its study-

20 Treaty on European Union (TEU) Maastricht Treaty was amended many times. 
Now is  exists  as   a Consolidated version of  the Treaty on Functioning the 
European Union.

21 See.  J.  Megret, Le  droit  de  la  communauté  économique  européenne 153 
(1973).

22 See. F. Pocar, Diritto delle Comunità europee 282 ff (1991).
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ing assorts  to  the  legal  culture  canons.  Whereas,  its  proponents  would 
become the historians of law.

Such the view is of course unjustified.  Undoubtedly, the young lawyers 
should know their source, the law and the jurisdiction system evolution. 
After  all,  the whole activity  of  law aims to achieve something what is 
called justice. Hence, there are still up – to - date paremie iustitia est con-
stsns et perpetua voluntas ius suum cuique tribuendi,23, ius est ars boni et  
aequi,24 iustitiam colere.25

However, there should be said, that in Rome, is was not only worked out 
the legal technique, but also it  was perfected the unprecedented respect  
towards the human being, the idea of good faith,  the legal  security,  the 
autonomy of will. There were perfected in Rome, the ideas of individual-
ism,  consensualism,  and  rationalism.  Already  then,  there  were  not 
unknown, the ideas of equality, brotherhood and solidarity. These ideas are 
still alive, in the contemporary European Union law, as well.

Although, in  many European countries,  at  law faculties,  at  government 
offices, notaries, they are far from acknowledging this intellectual and cul-
tural value of studying the European law, nevertheless, it  should not be 
omitted. It is difficult to imagine the legal transaction without the rules of 
good faith, the jurisdiction without pursuing to recognition the truth and 
functioning  the  law  without  its  stability.  Therefore,  it  is  impossible  to 
avoid the values perfected by the Roman law. Exactly for that reason, the 
European law constitutes a great chance for Romanists.

The attempt to go off the national law in favour of the European Union 
law, causes that there should be once more regarded, the previous inter-
pretations of the Roman law rules, which after all, are different in internal 
rules.

Obviously,  from the perspective of standardizing the European law, the 
Roman law does not lose its previous function. According to D. Pugsle,26 

the Roman law is necessary, not only from the perspective of the European 
unity, but also to understand the Europe itself. 

23 Ulp. lib. primo regul. D. 1. 1. 10 pr.
24 Ulp. 1 Inst. D. 1. 1. 1 pr.
25 Ulp. 1 Inst. D. 1. 1. 1 1; See. F. Sturm, Droit romain et identité européene in 

RIDA 3 ser. suplemment to no. 41 (1994), 152 ff.
26 L’Europe: indentité et diversité in RIDA 3 ser. suplem. to no. 41 (1994), 163-

171.
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Hence, the Roman law can find its position in teaching the history of law, 
history  of  literature  or  even  the  general  history.  The  interdisciplinary 
researches also open the impressive possibilities for Romanists.27

The common elements of the European Union and Roman 

laws

The connecting elements of different legal systems are always the values, 
which constitute the basis of legal thinking. The axiology in general con-
stitutes the integrative element for the legal systems, even at the times of 
closing the law within the borders of the individual countries. Of course, 
excluding the totalitarian systems. There seems to be extremely attractive 
to direct the Romanistic researches towards the system of values from the 
perspective  of  uniting the Europe.  In  this way,  the new possibilities  of 
researches for Romanists are open, particularly in the field of comparative 
researches.

There could be itemized a great deal of values which found their import-
ance in the European Union law and which have their origin in the Roman 
law. The most valuable of them are: justice, equality, freedom, the rule of 
legal security and the rule of good faith.

Justice

The  famous  classical  lawyer  Ulpian  defined  the  law  as  an  art  to  do 
everything which is good and justifiable – ius est ars boni et aequi.28 Such 
definition of law, through the notion of justice, emphasizes the volitional 
side of  the  creator  and the addressee  of  the  legal standards.  In ancient 
Rome,  the  lawyer created  the  law (jurisprudence  had standard  creative 
character), and at the same time, he applied it. Therefore, there was an art 
to create such the law to apply it at all the similar situations considering 
the position of a specific subject.

The Court of Justice implements aequitas to the European Union law. The 
first time they referred to the rule of justice at the Walt Wilhelm case on 
February 13th,  1969. The case  concerned  the  accumulation  of  sanctions 

27 I. Lana, Storia della civilità letteraria di Roma e del mondo romano, Messina-
Firenze 19.

28 D. 1.1.1 pr.
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imposed by the internal and Union law (then Community law). Then, it 
was  decided  that,  on  the  basis  of  the  rule  of  justice,  there  should  be 
assumed that the later sanction replaces the previous one. Therefore, it is 
impossible to punish the same subject many times. Consequently, such the 
conception of  justice,  in  some way approaches  to  that,  worked  out  by 
Celsus.

Equality

The ancient world was a very differentiated world also in social respect 
and it was the reflection of the existed then social relationships from other 
cultures and nations, including Greece. The basic division of people was 
that,  to  free people  and  slavers.  Between those  two groups  there  were 
numerous intermediate states. However, the fundamental rule was, that all 
the people are born as free human beings. Only, the human law, ius gen-
tium, causes that some of them become free and the others become slavers. 
The slaver pursuing to liberation was considered as something natural. It is 
difficult to say that in the ancient world the sex equality existed.

In the European Union, the Court of Justice applies law the equality rule.  
This is not only about the equality towards the people, but also about the 
administrative justice towards the economic activities. There should not be 
introduced any mechanisms, which would privilege some of the economic 
subjects in relation to others. It is expressed in art. 59 and 66 TFEU. The 
equality rule is identified in the European Union law with the lack of dis-
crimination of some of the subjects in relation to others. On the whole, the 
idea is the civil and legal equality in relation to law. In this meaning there 
are  the art.  143 TFEU and the directive 75/117 and 76/207. The equal 
rights for men and women in relation to the work places are in the back-
ground.

Freedom

Freedom should be understood as the existing harmony among people, it is 
stated in legal regulations, particularly concerning the economic transac-
tions. The Roman economy system was mainly based on the slavery work. 
Nevertheless, in the Roman law, there were worked out the rules concern-
ing among others, the freedom of making contracts or controlling the mar-
ket  functioning, e.g.  there were some regulations prohibited the market 
monopolization.
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Nowadays, freedom is achieved not only by introducing some appropriate 
restrictions, control systems or procedural rules when realizing the legal 
actions, but also through strengthening the relations of a person towards 
things.  The  first  dimension  of  freedom  is  shown  in  the  autonomy  of 
parties, which in turn is shown in contract and liabilities law. The rule is 
that the autonomy of parties is respected as long as some reasons appear to 
cause the state intervention e.g. through the court. Good legal regulations 
cause that the legal actions become less expensive, easier to accomplish, 
they are more flexible in relation to the transfer of rights and goods, they 
guarantee the contracts and allow to manage the property in a better way.29 
Such the idea of freedom is visible particularly in the conception of the 
Studio Group Ch. V. Bar. Freedom in the European Union law is realized 
first of all in free economic transactions, free flow of people and goods 
and freedom of competition.30

The rule of legal security

The idea of legal security was not explicitly constructed in the Roman law. 
Nevertheless, there was cared of its certainty. This is expressed in codifica-
tion of the common law in a legal act XII. Another example was issuing in 
a year 67 BC the plebiscite  lex Cornelia de iurisdictione, the legal law, 
which ordered the procedural matters.

The basic security rule in private law, in relation to a physical or legal per-
son, is that they should be treated similarly as they are treated in their nor-
mal life. The most common and obvious aspect of illegal intervention in 
the individual rights,  business or matters,  takes place through unwilling 
change  of  somebody’s  previous  status  quo.  The  security  can  be 
endangered by the uncertainty of the effectiveness of activities,  particu-
larly at planning the future events. This can happen because of inadmiss-
ible  or  unclear  or  bad  creation  of  law.  It  can  be  caused  also  by 
unpredictable behaviour of others. Can they conclude a contract? Can they 
conclude it in an appropriate way, in other words, without any harm for 
them? Such a conception of freedom was defined in D. C. F. R.

The attention of the legal security in the European Union law found its 
expression in some sentences passed by the Court of Justice. Thus, in case 
of Henck from July 14th, 1971, the Court of Justice stated that the legal 

29 See. F. Longchamps de Berier, Nadużycie prawa w świetle rzymskiego prawa  
prywatnego 226 ff (2004).

30 Art. 59 TFEU.
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security rule requires that the legal text is interpreted from the perspective 
of that law, which was obligatory at the moment of the litigation, other-
wise, in the meantime the law was modified.31

Good faith

In Roman law there are known: arbitria ex fide bona ( Cic. Off. 3.17.70), 
bonae fidei contractus ( C. 2.3.13), bona fide praestare ( G. 3. 155), bonae 
fidei possessor ( Paul. D. 7. 14. 13). The same nowadays, a range of legal 
institutions, particularly in the field of civil law is based on the good faith.

The security of one of the parties of the contract has to be guaranteed by 
the other party activities according to the rule of good faith. Nevertheless, 
talking about this determines to claim that there can be a lot of uncertainty 
and the lack of security for a person who demands the realization of the 
contract according to good faith and honest  transaction. However,  good 
faith and transaction honesty are the issues beyond the problems associ-
ated with security. Therefore, the conception of good faith at work of Stu-
dio Group Ch. v. Bar , is linked with justice.32

Conclusions

The globalization processes enforce also undertaking the activities within 
the frame of legal regulations within the private law, particularly the con-
tract law. The groups of lawyers focused among others around O. Lando 
and Ch.v. Bar have undertaken such the works. The last one, together with 
his workmates, prepared the project of the European Civil Code. Having in 
the  background  the  previous  works  undertaken  within  this  framework 
there is a question about a position of the Roman law as the basis of our 
contemporary civil law.

Learning  and  teaching  the  Roman  law  is  nowadays  justified  not  only 
because this law constitutes one of the pillars of the European culture, but 
it can play the significant role in the processes of integration of Europe, in 
particular in the process of standardizing the law. The positive initiative in 
this domain is the intention of creating the common civil and commercial 
code for the European Union.

31 See.  H.  Wagner,  Réminiscences  du  droit  romain  dans  le  droit  de  la  
Communauté européenne in RIDA 3 ser. suplem. to no. 41 (1994), 225-253.

32 See. W. Dajczak, Dobra wiara jako symbol europejskiej tożsamości prawa, 5 ff 
(2006).
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The huge mine of possibilities for learning the Roman law constitute the 
researches about the system of values in the European Union law. These 
values are: justice, equality, freedom, the rule of legal security and the rule 
of good faith. The need to carry out such the researches  results from the 
fact that these values differentiate their meanings under the influence of 
the  local  interpretations.  Standardizing  of  the  particular  values  can  be 
achieved by the comeback to sources, i.e. to the Roman law.

Three assignments, which face the Roman law nowadays:

1.  Displaying the connections between the Roman law and the con-
temporary law. The new field of researches is the European Union 
law. The researches should be carried out first of all within the 
framework of legal  dogmatics.  The convergence point  between 
the Roman law and the contemporary law is also in revealing the 
associations among the individual legal regulations with the eco-
nomic activities, particularly through applying the economic ana-
lysis of law and the functional method.

2. Bringing near the contemporary human being the  sources of the 
Roman law through translating them into our modern languages. 
Particularly  Corpus iuris civilis. However, the translation has to 
be provided with the commentary and glossary. Such the activity 
is necessary because of weaker and weaker knowledge of Latin 
and the ancient world realities.

3. The third assignment is linking the meaning of the Roman civil 
law with the knowledge about the European Union law. Justinian 
institutions should  become the helpful  material  in  teaching the 
Roman law, which is at the same time the positive law. The con-
temporary student, learning about the western legal way of think-
ing,  should  also  know  the  Institutions.  They  can  be  the 
“indicator” for the contemporary lawyer. Therefore, we can look 
at future with optimism, if we mean teaching the Roman law. The 
similar thinking we can find in  Europa und das römische Recht. 
Nowadays it is difficult to imagine Europe without the Digests. 
After all,  already Montesquieu claimed that  on ne peut jamais  
quitter les Romains.33

33 L’esprit des lois, 1748-50, XI 13.
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