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ARTICLES

BIOMEDICINE, BIOTECHNOLOGY AND THE EUROPEAN
CONVENTION ON HUMAN RIGHTS: LIFE BEFORE BIRTH
STEFAN KIRCHNER
RA Dr. Stefan Kirchner, MJI is an international lawyer
from Germany who consults and represents governments,
public, corporate and private clients on matters of international law, human rights as well as biolaw and emergent
technologies. He teaches law of the sea as well as human
rights at Vytautas Magnus University in Kaunas, Lithuania. His research interests are international law, human
rights and biolaw.

Abstract: The development of new technologies brings with it new possibilities
but also new challenges. At the same time, old challenges remain which put human
lives at risk. This is particularly true when it comes to the questions which hit at
the heart of our human nature: when does life begin? Who is Human? In particular
unborn children are at risk because often it will be their parents, the very persons
who are supposed to love and protect them, who will find themselves in a situation
in which they mistakenly consider killing the unborn child to be a solution to
financial or other problems. In this article it will be argued that the unborn child
does indeed have human dignity and the right to life – as does every human being
from the moment of conception.
Keywords: Biolaw, Bioethics, Human Dignity, Human Rights, Right to Life, prenatal, unborn, life before birth, abortion, pregnancy.
Note: This article only reflects the author’ private opinion.

Introduction
Today we have more possibilities to manipulate (and destroy)
human life than ever before. But whatever the concrete technology
at hand, the question remains whether we should do what we can do
from a technological perspective, whether we should employ all the
means at our disposal.1
There are a number of challenges in the context of the personal
scope of Art. 2 (1) ECHR. Some of these challenges are still hypo1

P. J. Hartin – A SPIRITUALITY OF PERFECTION – FAITH IN ACTION
JAMES, 1st ed., The Liturgical Press, Collegeville (1999).
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thetical2 – but some are also already much more real than most people, including many legislators, seem to realize at this time. While
all forms of euthanasia and organ ‘donation’ from ‘dead’ patients
are highly problematic and raise obvious right to life issues,
”[t]he uncertainties with regard to the legal status of Human-Animal chimeras
should be reason enough to consider a moratorium on chimera research and to
establish clear rules which apply globally and which have to be based on a bet ter understanding of life and sentience than the knowledge which is available
to us today. Transhumanism may not be in line with the Natural Law but taking
the step towards a digitalized existence – if that were ever to become technically possible – would not deprive the person in question of his or her legal status under Art. 2 (1) ECHR, which in turn would impose a positive obligation
on the state to ensure the continued existence of the physical memory medium
in which the person in question would happen to exist. Every form of technology is to be at the service of man and of the common good. Even if one
chooses to employ a technology which is not licit in a moral or legal sense, no
human being may be deprived of the most basic of human rights because of
doing so. Therefore it will be necessary to ensure that transhumans are also afforded human rights and in particular the right to life. In as much as the state
has a positive obligation to protect all human life, 3 this also applies to transhumans. Employing transhumanist technologies does not render a transhuman
less a human person in the sense of the law than any other (natural) human.
The singularity, though, is an other matter altogether. No technological system
created by man can have a legal or moral status equal to or even higher than
that of a human being. Whether the singularity itself poses such a threat to hu man rights that states have to take positive measures to prevent it from happening will remain to be seen, although when this determination will be made it
might already be too late to prevent the singularity, which might not be possi ble to begin with or at least would require very strict measures. Neither should
we do everything which is technically possible, nor can we afford a new form
of Luddism4 and give up the existing technological standard. Although some
abstinence from consumerism will certainly be helpful, what is needed is a re2

3

See also S. Kirchner – Personhood and the Right to Life under the European
Convention on Human Rights: Current and Future Challenges of Modern
(Bio-)Technology, in: 3 UNIVERSITY OF WARMIA-MAZURY LAW REVIEW (2011), pp.
44 et seq.
Cf. in particular ECtHR – Calvelli and Ciglio v. Italy, Application No.
32967/96, Judgment of 17 January 2002, para. 49 and ECtHR – Makaratzis v.
Greece, Application no. 50385/99, Judgment of 20 December 2004, paras. 56
et seq.
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sponsible use of the existing possibilities, always keeping in mind the sanctity
of human life. This might require us to limit technological growth with regard
to calculating power so as to reduce the risk of the technological singularity actually occurring while at the same time allowing us to focus our scientific and
technological resources on the eradication of hunger, poverty and disease.” 5

I. Background
A. Identity

When we discuss the status of non-human natural legal subjects 6 or
”moral agents”,7 for example human-animal hybrids, but also
including those of whom we only know at this time that they are
hypothetically possible but who do not yet exist, such as transhumans, we also implicitly ”discuss man, his nature and the position
of man in nature”.8 But that does not mean that we could assign the
lesser status9 which is afforded to non-humans sentients such as certain animals which have interests (such as the in) and ”welfare

4

5

6

7
8
9

The term ‘Luddism’ is employed here in a generalized manner, referring not to
the violent protests (in a sense, the eary precursors to the Unabomber) against
the changes brought upon by the industrial revolution in 19 th century Britain
but is meant to refer to the rejection of technological advances as a whole.
S. Kirchner – Personhood and the Right to Life under the European Convention on Human Rights: Current and Future Challenges of Modern (Bio-)Technology, in: 3 UNIVERSITY OF WARMIA-MAZURY LAW REVIEW , pp. 44 et seq., at pp.
56 et seq. – footnotes edited.
L. Palazzani – INTRODUZIONE ALLA BIOGIURIDICA , 1st ed., G. Giappichelli Editore,
Torino (2002), pp. 253 et seq. refers to them as ”nuovi soggetti giuridici”.
Ibid., p. 266.
Ibid., p. 257.
Cf. ibid., p. 260.
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requirements”10 (to live,11 not to suffer12) rather than, due to a lack
of standing, subjective rights (instead, animals’ interests are protected by objective laws) also to human-animal hybrids, let alone
unborn, handicapped, disabled,13 or ill humans. As awareness of the
human nature and sentience as a whole increases, a hypothetical
future increased status for non-human sentient beings will not
exclude but rather support recognition of the rights of the unborn
child.
”This entire discussion might appear to some readers to be related more to sci ence fiction than to science fact, but in this age, lawyers, in particular human
rights lawyers, have to think ahead and to anticipate challenges which lawmak ers do not see today. The law can be used to shape reality or to react to a reality
which is already changing. When it comes to the right to life, waiting to see
what happens is not acceptable. There may be other risks associated with technology which may be acceptable given the potential for large benefits, but the
risk of death for human beings who have not consented to this risk is not
acceptable. Like in past centuries, future centuries will see brave men and
women who will move the frontiers of human knowledge forward and not a
few of them will make the ultimate sacrifice in order to advance humanity.
While their sacrifice should be valued, nobody may be forced to share their
fate against their will. As the Court has already made clear in [Makaratzis v.
Greece14] and Calvelli and Ciglio v. Italy 15 the states which are parties to the
European Convention on Human Rights are not only required to refrain from
10

11

12
13

14

Treaty of Amsterdam amending the Treaty on European Union, the Treaties establishing the European Communities and related Acts, Protocal on welfare
and protection of animals, in: OFFICIAL JOURNAL OF THE EUROPEAN UNION , 1997 C
340,
available
online
at
<http://eurlex.europa.eu/en/treaties/dat/11997D/htm/11997D.html#0110010013> ( l a s t
visited 13 November 2011).
Cf. L. Palazzani – INTRODUZIONE ALLA BIOGIURIDICA , 1st ed., G. Giappichelli Editore, Torino (2002), pp. 265 et seq. who phrases this interest in terms of a right.
Cf. ibid., at p. 258 where Palazzani discusses a right of animals not to suffer.
On the particular problem of the right to life of the disabled, which is already
coming under attack in the case of handicapped newborn children in the
Netherlands, see B. Shaffer – The Right to Life, the Convention on the Rights
of Persons with Disabilities and Abortion, in: 28 PENN STATE INTERNATIONAL LAW
REVIEW (2009), pp. 265 et seq.
ECtHR – Makaratzis v. Greece, Application no. 50385/99, Judgment of 20 December 2004, paras. 56 et seq.
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violating human rights, they are also under a positive obligation to protect
them. It is therefore necessary for lawmakers to be reminded of their obligation
and to regulate emerging technologies at an early stage – not to stifle innovation, far from it, but in order to protect all human beings against risks to their
very existence. To do so requires that all states parties to the ECHR recognize
that in many of the cases dealt with in this thesis we are indeed talking about
human beings whose right to life has to be protected at all times. Only when it
comes to the unknown risks and challenges associated with the singularly, we
have to conclude that machines cannot become humans. At the end of the day,
human life is the highest good of human society. The inclusion of non-human
actors might change this society and its values but the natural order of things
requires that human life is protected at all times.” 16

B. Poverty and abortion

The key human rights problem of our time, and the most shocking
denial of the human nature of an other human being is abortion.
Often, poverty is an issue which leads to abortion – and often it is
women who suffer from conditions of poverty17 due to a lack of
responsibility on the part of their husbands or partners. If one wants
to fight abortion one has to fight against poverty and instill fathers
with a sense of responsibility for their children and the mothers of
their children. Helping the 1.2 billion 18 poor around the world therefore would also help avoid abortions – in particular given that two
out of three poor are women.19
15

16

17

18

19

ECtHR – Calvelli and Ciglio v. Italy, Application No. 32967/96, Judgment of
17 January 2002, para. 49.
S. Kirchner – Personhood and the Right to Life under the European Convention on Human Rights: Current and Future Challenges of Modern (Bio-)Technology, in: 3 UNIVERSITY OF WARMIA-MAZURY LAW REVIEW, pp. 44 et seq., at pp.
57 et seq.
Cf. G. Gutiérrez – Wo werden die Armen schlafen?, in: G. Gutiérrez / G. L.
Müller – AN DER SEITE DER ARMEN – THEOLOGIE DER BEFREIUNG , 1st ed., Sankt Ulrich Verlag GmbH, Augsburg (2004), pp. 111 et seq., at p. 151.
(United Kingdom) Secretary of State for International Development –
ELIMINATING WORLD POVERTY: MAKING GLOBALISATION WORK FOR THE POOR, WHITE
PAPER ON INTERNATIONAL DEVELOPMENT BY THE SECRETARY OF STATE FOR
INTERNATIONAL DEVELOPMENT BY C OMMAND OF HER M AJESTY DECEMBER 2000, 1st ed.,
HMSO, London (2000), p. 12.
Ibid.
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But also in many other countries, not necessarily only in poorer
countries, financial concerns play a great role in the decision to
have an abortion. Therefore the prohibition of abortion can only be
part of the solution. While first and foremost the fathers have to live
up to their responsibility, preventing all abortions will also require
large scale social efforts on the part of society at large. These
efforts, whether organized by governments or NGOs, will be expensive. Yet, the expense for raising a child will still be significantly
lower than the contribution of this person to the common good,
including the gross-domestic product of his or her country, over the
course of a lifetime. Therefore, preventing abortion also makes
sense economically and every social programme required to help
women in need will be an investment in the future which, even if
one were to concentrate only on the numbers and ignore the human
factor, will pay off extremely well when compared to other forms of
investment. Prohibiting abortion therefore is beneficial to the individual as well as to society. In today’s interdependent globalized
world, both individuals and groups, be the organized as states,
NGOs, corporations, religions or in any other form, are part of the
same global community. Talk of overpopulation usually puts the
focus on the needs of people but not on what they can contribute
and even less on the fact that every human life is precious – so precious in fact that a human life is the highest good in the legal order
of the Convention, a fact which has been emphasized again with the
complete abolition of the death penalty not only in peacetime 20 but
also in times of war.21
II. Respect and Obligation

Naked, unfettered capitalism gives material interests pride of place
in the minds of many. In fact, capitalism and the industrial revolution have changed the economy of families by turning children
from an asset into a liability by encouraging migration from the
20
21

Art. 1 Protocol 6 to the ECHR.
Art. 1 Protocol 13 to the ECHR.
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countryside to the cities,22 eventually encouraging young people to
spend money on their own needs – money which then is no longer
available for raising children.23 In addition, women are encouraged
to work24 (although the Irish constitution is a notable example of a
legal system which considers the need for women to work to be a
problem in so far as it undermines families and eventually society
as a whole), which leads to a declining birth rate 25 and smaller families26 – be it through the use of contraceptives or abortion – because
”in capitalist systems it does not pay off directly to invest in children”.27 Socialism, on the other hand, was at least as bad in that it
also relied on an (in relative terms often even larger) female workforce. Similarly, elderly people, who can no longer contribute to the
economy are considered a burden, thus raising the risk that their
right to life is treated as lightly as that of unborn children, the
greater the perceived burden on the (productive) family members or
society at large becomes.28
The unborn child, in or ex utero, falls within the personal scope of
Art. 2 (1) ECHR.29 But as this view is not yet recognized by the
Court in Strasbourg, one have to ask the question whether Europe
can lead the way in human rights also in this regard. While some
22

23
24
25
26
27
28
29

J. L. Allen – DAS NEUE GESICHT DER KIRCHE – DIE ZUKUNFT DES KATHOLIZISMUS , 1st
ed., Gütersloher Verlagshaus, Gütersloh (2010), p. 167.
Cf. ibid.
Ibid.
Ibid.
Ibid.
Ibid.
Cf. ibid., p. 194.
For a detailled investigation see S. Kirchner – The Personal Scope of the Right
to Life Under Article 2(1) of the European Convention on Human Rights After
the Judgment in A, B and C v. Ireland, in: 13 GERMAN LAW JOURNAL (2012), pp.
783 et seq., and S. Kirchner – THE PRE-NATAL PERSONAL SCOPE OF ARTICLE 2
SECTION 1 SENTENCE 1 OF THE EUROPEAN CONVENTION ON HUMAN RIGHTS , 240 pp., 1st
ed., Vytauto Didžiojo universiteto leidykla / Vytautas Magnus University Press,
Kaunas (2012) [Doctoral dissertation in Social Sciences (Law)].
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European countries experience an increase in the average age of the
population, the consequences of abortion and selection are felt
much more directly already elsewhere:
In several countries, such as India or China, gender has become a
reason for abortion30 – with the result that in the P.R.C. there are
(more specifically, there are not) currently 46 million girls who
were supposed to have been born were the boy-girl ratio at the natural rate of 102 to 106 boys for 100 girls, 31 instead, in the age group
under 15 years of age, in the People’s Republic of China, for every
1,000 boys there are now only 847 girls who are allowed to be
born.32 In the Indian city of Mumbai, there are right now 892 girls
for every 1,000 boys,33 all over India the average ratio is 914 girls
to 1,000 boys.34 In Vietnam the ratio is 899 girls for 1,000 boys. 35
As mentioned before, already today the situation in China is resulting in cross-border kidnappings, rape, prostitution and a rise in violent crime. Some even consider this to have contributed to the
current global financial crisis36 (essentially, a skewed gender-ratio
30

31

32
33
34
35
36

In India, pre-natal sex determination has been outlawed for this reason, although this law is so inefficient that there are now – very controversial – dis cussions in India whether the law should be revoked altogether, N. Ganapathy
– Outcry over move to relax pre-natal sex determination ban in India, in: THE
STRAITS TIMES, 11 October 2011, available online at <http://www.asianewsnet.net/home/news.php?id=22699> (last visited 8 November 2011).
M. Iyer – Ultrasounds to blame sex ratio in India: UN, in: THE TIMES OF INDIA, 8
October
2011,
available
online
at
<ht t p : / / a rt i c l e s. t i m e sof i ndi a . i ndi a t i m e s. com /2011 -10- 08/i ndia /
30257732_1_girl-child-ultrasound-machines-silent-observer> (last visited 8
November 2011).
Ibid.
Ibid.
Ibid.
Ibid.
No author named – The sex trade imbalance, in: THE ECONOMIST, 10 March
2011,
available
online
at
<http://www.economist.com/blogs/freeexchange/2011/03/trade> (last visited
11 November 2011).
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means less families and more single men, hence less spending and
more saving, leading to a trade surplus against the importing
nations, which in turn has led to a bubble, in this case: housing in
the U.S., which has burst with the now well-known consequences37). All of this is caused by preference of many parents’ of
sons over daughters which might have had its origins in material
poverty but which continues despite economic progress. While it
will take an effort on the part of the parents to overcome backward
attitudes towards the ”value” of girls and to overcome the material
greed which puts possessions over children, the material root cause
of the problem, material poverty, can be addressed. It is possible to
end poverty, at least extreme poverty. Doing so would require the
rich to share with the poor, but it would not necessarily mean simply transferring money from rich to poor countries. In fact trade can
be beneficial for both sides because ”the global economy is not a
zero-sum game”.38 Social policies are possible without repeating the
mistakes of socialism, a system which has been more than discredited due to its abuses in the 20 th century. But a social justice is possible which is based not on a forced re-allocation of ressources but
on voluntary sharing and cooperation as equal partners. This idea of
social justice permeates many aspects of international and transnational law. But more important than adressing the material or financial causes of abortion are the underlying issues: apart from the
material root causes of abortion, only one of many of which is
poverty, we need to address the moral and spiritual causes of abortion. This is not diminished by the fact that the uncertainty concerning the development of the unborn child has at times led to different
interpretations of the status of the unborn child at different stages of
his or her pre-natal development. Nevertheless, these old arguments
which were rooted in ignorance can hardly be used against the
church anymore today now that we have the necessary knowledge
37
38

Cf. ibid.
J. D. Sachs – DAS ENDE DER ARMUT – EIN ÖKONOMISCHES PROGRAMM
st
GERECHTERE WELT, 1 ed., Siedler Verlag, Munich (2006), p. 29.

FÜR EINE
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about the development of the unborn child in the womb of the
mother. If these material and spiritual causes for abortion have been
dealt with, the political majority in favour of abortoin which currently still exists will either melt away – or, if it continues to persist,
will have to admit that it favours abortion because it considers
unborn children not to be human beings who enjoy human dignity –
in this case, the argument from science, the argument of the continous development of all humans from conception to death, would
provide a clear counter-argument against the pro-abortion camp. At
this time, it will become obvious that one of the driving forces
behind the legalization of abortion is not just a lack of respect for
human life but also money: abortion is a business. Organisations
such as Planned Parenthood (perversely enough, the German branch
of the International Planned Parenthood Federation (IPPF) is called
”pro familia”), are financed through abortions. Abortion doctors
earn money by killing children as do ”angelmakers” or pharmacists
who sell abortion pills such as Mifegyne®. In as far as this business
is legalized, this means that abortion leads to taxable income which
directly benefits governments. On the other hand are governments
in many states either subsidizing abortion directly (through welfare)
or are forcing even those who are opposed to abortion to contribute
to its financing by requiring health insurance companies to pay for
abortion.39 In many states, either the state or health insurance companies will, at least in some cases, pay at least some of the costs of
abortions, which makes it practically impossible to have a health
insurance or pay taxes without somehow contributing to the financing of abortions, even if one is opposed to abortion, because taxes
have to be paid even if one does not agree with the policies for
which the money will be used just like a pacifist cannot refuse to
pay taxes based on the fact that part of the tax will be used for the
39

At times, the denial of public funding is even referred to as an ”indignity” (cf.
J. N. Erdmann – In the Back Alleys of Health Care: Abortion, Equality and
Community in Canada, in: 56 EMORY LAW JOURNAL (2006-2007), pp. 1093 et
seq., at p. 1134), indicating that the language of human dignity is now also being co-opted by the pro-abortion camp.

18 Stefan Kirchner, Biomedicine, Biotechnology and the European Convention On
Human Rights: Life before Birth

armed forces of his or her country. This financial support for abortion will also come to an end when states move away from abortion,
but it is not inconceivable (no pun intended!) that the state financing of abortion could end earlier as a sign of the state’s neutrality 40
in religious issues and matters of different world views, in this case
the neutrality between believing those who oppose abortion and
those who support it. If abortion is an issue of religion or one’s
view of the world, the state has violated the principle of neutrality
in the moment in which it began to finance abortions. In the
medium term, it is therefore thinkable that the state will not forbid
abortions but will refrain from supporting them financially. In the
same vein, states can step closer to fulfilling their obligations by
financially supporting (single) mothers. A recent judgment of the
Bundesgerichtshof (BGH), Germany’s highest court in matters of
private law, indicates, though, that Germany at least is moving into
the opposite direction: in June 2011 the Bundesgerichtshof decided
that, in principle, single mothers have to work full time as soon as
the child is three years or older, unless there is absolutely no way
that anybody could take care of the child during the time the mother
is supposed to work.41
As states are under a meta-obligation to fulfill their obligations
under the Convention in an effective manner, the right to life of the
unborn child under Art. 2 (1) ECHR and the positive dimension of
the obligation owed by the state to the individual means not only
that the state may not kill but also prohibits the state from allowing
others to kill, i.e. perform abortions. An effective implementation of
this obligation requires the state to penalize abortion (although in
40

41

On the idea of ”neutrality” in biolaw see L. Palazzani – INTRODUCTION TO THE
PHILOSOPHY OF BIOLAW, 1st ed., Edizioni Studium, Rome (2009), pp. 36 et seq.
Bundesgerichtshof – Case no. XII ZR 94/09, Judgment by default of 15 June
2011, para. 14 et seq.; On this judgment see also S. Kirchner – BGH-Urteil:
Alleinerziehende Mütter vor neuen Herausforderungen, in: KATH.NET, 3 August
2011, <http://www.kath.net/detail.php?id=32557> (last visited 25 November
2011).
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this respect, the state then may have a margin of appreciation – not
regarding the ”if”of penalization but with regard to the ”how”: the
ECHR does not prescribe minimum penalties and it might even be
possible to find a woman guilty of abortion but only to sentence her
with a symbolic sentence if there is no risk of repetitive behavior
and no need to make an example of her to deter others from having
an abortion). The requirement to protect all human rights enshrined
in the Convention in an effective manner also prevents the states
from any material support, financial or otherwise, for abortions.
States which are parties to the Convention may therefore not only
not finance abortions, they also may not allow others, e.g. health
insurance companies, to finance abortions. The mother’s right to
health and physical integrity is important – but no right can be
weighed against anybody’s right to life. While German law does not
allow to balance a life against a life in concreto, the Federal Constitutional Court allows the legislative to weigh the rights of the
mother against the rights of the unborn child in abstracto,42 even
though the life of the mother may not per se be considered to be
more valuable then the life of the child. 43 There can be no balancing,44 in fact there need not be any balancing because the weights
are already equal.

42

43

44

Bundesverfassungsgericht – Second Abortion Judgment, Joined cases 2 BvF
2/90, 2 BvF 4/92, 2 BvF 5/92, Judgment of 28 May 1993, in: 88
ENTSCHEIDUNGEN DES BUNDESVERFASSUNGSGERICHTS, pp. 203 et seq., dissenting opinion of judges Mahrenholz and Sommer, pp. 338 et seq., at p. 340.
Bundesverfassungsgericht – Second Abortion Judgment, Joined cases 2 BvF
2/90, 2 BvF 4/92, 2 BvF 5/92, Judgment of 28 May 1993, in: 88
ENTSCHEIDUNGEN DES BUNDESVERFASSUNGSGERICHTS, pp. 203 et seq., at p. 267.
See also S. Theilig – DIE STRAFBARKEIT PRÄNATALER EINWORLUIGEN AUIF DIE
MENSCHLICHE LEIBESFURCH UNTER BESONDERER B ERÜCKSICHTIGUNG DER MÖGLICHKEITEN
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This is also the case when the pregnancy has been the result of a
rape:45
”[I]f a fetus is really thought to be a human person with interests and rights,
just as you and I have interests and rights, it would be sheer inconsistency to
hold that the government should not protect this being, or that it is permissible
to kill this being if he or she was conceived in rape or incest, or if he or she
will be retarded.”46

Even though the woman in question has suffered a terrible wrong,
this wrong cannot be corrected through the killing of the unborn
child who is innocent of the crime which has been committed
against the mother. The conclusion from this, namely that the
mother has to bring the child to term, might appear cruel but with
regard to the existing hierarchy of rights,47 in which the right to life
is placed substantially higher than the right to private life or even
the right to health of the mother, this is the only acceptable solution.
The idea that every abortion has to be prohibited will certainly seem
harsh to many readers. It will already be difficult to accept that a
child who was conceived in a rape must not be aborted because the
woman will have a whole number of problems. But the unborn
child is innocent and killing the innocent child will not compensate
the mother for the crime she has suffered and cannot possible make
it undone. But should not abortion be allowed in cases in which the
health, or at least the life, of the mother are at stake? It is maintained here that, as difficult as it might be to accept, this is not a call
the state gets to make. The unborn child is not responsible for the
mother’s medical condition.
45
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If the father or a physician would have to make that decision, they
certainly would opt to save the life of the mother. Whoever makes
the decision will have to live with having the life of an innocent
human being on his or her conscience. A behavior like that of St.
Gianna Beretta Molla is the exception and not the norm, especially
not in today’s society. Nevertheless may the state not allow abortion
under any circumstances because, while every individual might see
it differently from a subjective view and value a loved one over a
stranger, the state does not have this luxury. For the state, one
human life has to be worth as much as that of every other human
being. As a matter of principle, the right to life has to be protected
and the right to life of the mother is equal to the right to life of the
unborn child. This follows from Art. 2 (1) ECHR and Art. 14
ECHR. Both rights being equal, there can be no balancing of rights,
no weighing of one right against the other. All things being equal,
lacking any interfering circumstances (such as an attack or the like),
nobody has the right to impose his or her right to something on
somebody else against this person’s equally valid. This is the scenario which applies not only to abortions (in which at best the right
to life of the mother conflicts with the right to life of the child) but
also in cases of IVF (in which the interest, not even the right, of the
parents to have a child conflicts with the risk of death ex utero) and
especially PID-aided IVF (in which the understandable desire to
have a healthy child conflicts with the inacceptable death of the
other children who are not chosen for implantation).
Abortion and other measures which lead to the death of an unborn
child have to be illegal on principle because Art. 2 (1) ECHR
imposes upon states an obligation not only to refrain from killing
but also a positive obligation to protect every human life. For this
protection to be effective, states must not only penalize abortion,
they also have to take measures which will make abortion unnecessary, e.g. provide social aid to single mothers, strengthen the sense
of responsibility of fathers, promote marriage and the like.
Although the charge might be levelled against the state that the neu-
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trality towards different religions might be violated, this is not the
case because the right to life is a cross-religious issue. On the contrary, the state would merely fulfil its obligations under the European Convention on Human Rights. The punishment meted out by a
court in criminal matters has to correspond to the guilt of the perpetrator. In such a case in which there are only bad options, the guilt
might be reduced in individual cases to a degree that punishment
might not even be called for – but this can only be decided on a
case-by-case basis. What matters is that the protection given to
unborn children remains effective. Therefore killing an unborn
child has to be a crime although a lesser (or even no) punishment is
thinkable if it does not compromise the protection of the right to life
of unborn children, e.g. if there is no risk of repetition (hence, a
penalty is not required to achieve individual deterrence) or if the
lesser punishment would not encourage others to act similarly
(meaning that general deterrence is also not compromised, which is
likely to be more problematic because failing to punish somebody
who is responsible for the death of an unborn child might be misunderstood and the court might send a wrong signal). In any case, this
decision can only made on a case-by-case basis.
Often, the real solution cannot consist merely of legal approaches
directed against the woman. Psychological and medical as well as
financial support are needed as much as the prevention of rapes in
the first place. Many rapes go unpunished because rape cases can
be notoriously difficult. The victim will often be the only witness
and at the same time to traumatized to be an effective victim to
begin with. DNA samples might not be available or if they were
available at first, many women feel the more than understandable
urge to wash after having been raped – destroying the existing evidence in the process. The problem of post-rape abortions has therefore to be dealt with at a much earlier stage, by preventing rapes.
This requires not only a higher success rate of the law enforcement
agencies with regard to crimes against the sexual self-determination, it also requires a new attitude among both men and women,
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stricter – and, if necessary, highly published – penalties for rapists
and the like. There is no golden bullet to solve all problems in this
context. Rather, there are many steps, some small, some seemingly
impossibly large, which will need to be taken to protect women.
The same is also true with regard to the prevention of abortion in
general. Penalizing abortion would be an important step because it
would cure the common misperception in many European states
that abortion is ”okay” because one is not being punished for it if
certain requirements are met.
This attitude contrasts markedly with the perception of large scale
crimes against the right to life (of born people, that is) being exceptional to the extreme. The comparison with instances of genocide or
crimes against humanity in which also large numbers of human lifes
are brought to a violent end, might illustrate this point:
”States rarely commit genocide or crimes against humanity […]. An international lawyer might view this fact as evidence that states comply with the
Genocide Convention and the customary international law prohibition on
crimes against humanitry. A better explanation is that the relative absence of
genocide and crimes against humanity reflects a coincidence of interest. Both
before and after the twentieth-century development of international law prohibitions on these crimes, states have had many good reasons, independent of
human rights law, for refraining from committing these crimes against local
populations. There are almost always insufficient animosities among citizens to
provoke such crimes, it is morally abhorrent to kill large groups of people, and
such acts radically disrupt society and the economy (and thus threaten even
autocratic leaders). It is misleading to call the resulting behavorial regularity
among states compliance with international human rights law, for the law does
not supply the motivation.”48

In the case of abortion, the general attitude is different. There is no
”coincidence of interests”49 between the unborn child and those
who desire an abortion or PID-supported IVF etc. Many if not most
people who would never murder a born human think that there is
48
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nothing or little wrong with abortion. Therefore the motivation not
to kill unborn children has to be provided externally – by the law.
But recourse to Criminal law would not prevent all abortions and
would not be enough to solve the problem.50 A changing sense of
responsibility in men, a move away from the contemporary culture
of hedonism and relativism and a greater emphasis on families values and solidarity have to accompany any legal measures. The legal
measures, though, are not limited to the field of criminal law. First
and foremost, states have to recognize that they do indeed have an
obligation towards the unborn child under Art. 2 (1) ECHR. Governments will only come to this realization if the Court will tell
them so. Therefore it will require an other case in Strasbourg,
brought by a parent who seeks to prevent the abortion of his son or
daughter. Bringing such a case will be extremely difficult because
one would have to go through the entirety of the domestic legal system unsuccessfully, and that during the first few weeks of the pregnancy. It would, in all likelihood, require a father who is opposed to
the decision of the mother to have an abortion. This father would
have to seek interim relief domestically and then at the ECtHR
before bringing his main claim there. It is most likely that practically any legal system in the almost four dozen states which are
parties to the ECHR will fail to handle such a case within the time
in which it would have to be handled. If too much time passes, there
might be no case anymore because domestic law will forbid the
abortion e.g. after twelve weeks, or, even worse, the mother might
have already gotten an abortion. Given that the Convention does not
give the father the right to prevent an abortion, 51 a legal obstacle
which I can just mention in passing at this point but which would
have to be dealt with when applying to Strasbourg, there are signifi50
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cant additional legal problems. Furthermore, there are practical considerations which make it unlikely that this route can be taken successfully: going through an entire national system of court
proceedings and bringing a case to Strasbourg in 12 weeks seems to
be unrealistic, to say the least. Therefore, rather than waiting for
such an unlikely scenario to come true, the rarely used alternative
should be utilized to end the practice of abortion – the inter-state
complaint according to Art. 33 ECHR. Under Art. 33 ECHR, one
state party to the Convention can bring a case against an other state
directly for violations of the Convention. For diplomatic reasons,
this option is hardly used. It is therefore necessary to convince the
government of one or more ECHR party states which already are
pro-life to take legal action against other states for the purpose of
ending abortion there. Such a move would be politically inopportune and anything but welcome, but it would be the right thing to do
– not merely morally but also with regard to the effective implementation of the Convention in all member states of the COE.
A key argument of this thesis is based on the argument of the former Judge for the Republic of San Marino, Antonella Mularoni,
who now happens to be the foreign secretary of her country. The
Republic of San Marino is not only the oldest republic on the planet
but also a bastion of the right to life of the unborn. At the same time
can San Marino afford a little bump in diplomatic relations with
other countries. In fact, it could even be economically profitable to
do so for La Serenissima, as the Republic of San Marino is also
referred to, since it would generate media interest and draw attention to the touristic value of this country.
It is therefore proposed that the Republic of San Marino, or any
other interested state which is a party to the European Convention
on Human Rights, also Malta and Ireland come to mind, initiate
inter-state state complaints against the states which still allow abortion in contravention to Art. 2 (1) ECHR with the aim of getting a
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judgment by the Court to the effect that the unborn child does
indeed have a right to life.

III. Consequences of the Right to Life of the Unborn Child
A. Empathy

We are all called to help others to realize their human rights 52 – but
should not the wishes of the majority be more relevant than mere
moral and ethical standards which we might know to be correct but
which most of us will deem to be inconvenient? If these moral standards which our conscience tells us should be adhered to were to be
subject to our discretion, that is, if we were to ignore what we know
to be required morally, we would put society at risk of anarchy.
Morals, ethics and laws not only exist because they benefit society
as such. Basic notions of justice, which are understandable by
everybody, are accessible through our conscience, but also rationally, because they benefit all of us. Egoistic attitudes, on the other
hand, only serve short-term goals (although the ‘short’ term might
still be longer than a human lifespan, e.g. when it comes to the
illicit accumulation of wealth which is then passed on to following
generations), but the price is paid by all of us. The same applies to
violations of the right to life of the unborn child: having an abortion
might benefit the mother financially or even medically, which –
from her perspective – is not unimportant. But the lack of one child
can harm the family and society in the long run due to the loss of
the potential contribution of this human being to the development
of the human race at large. Every human being, regardless of his or
her abilities, is called upon to have a place in society. By removing
one human from this society, one harms both the individual as well
as the society he or she is a supposed to be a part of.
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Good governance might require more than mere democracy and
sometimes mere input- or process-legitimacy is not enough. 53 What
is needed is the discussion of bioethical questions are solutions
which enjoy both the output-legitimacy of being ethically acceptable as well as the procedural legitimacy of the democratic process.
in other words, what is needed as a change of heart on the part of
those who make and interpret laws. My aim is primarily directed at
the latter by providing an alternative to the prevailing interpretation
of Art. 2 (1) ECHR which would be compatible with the requirements of Catholic bioethics. A changed interpretation by the ECtHR
would also lead to legislative changes in most states party to the
convention. Contrary to popular belief, empathy can be considered
to be a recurring, even ”an overarching theme to the human journey”.54 Of course it is easier to feel empathy towards somebody we
know in person or at least somebody we can see. If we see pictures
of starving people in Africa we are more likely to donate then if we
just hear abourt the abstract problem of world hunger. The famines
in Biafra and Ethiopia were memorable in the developed world
because they were visible through television, to give just one example. Empathy with the unseen and unknown is significantly more
difficult. In fact, a false sense of empathy might lead people to
advise women to actually have an abortion – because they see the
short term plight of the woman but cannot see the complete life of
the unborn child who’s violent death they advocate. At the same
time do many of those who aggresively lobby for abortion care for
the ”rights” and interests of animals, which becomes somewhat
understandable if we take the invisibility of the unborn child into
account. Yet, being understandable does not mean that it is morally
53
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licit to advocate the killing of an unborn child, far from it – just like
it might be understandable if somebody reacts violently and resorts
to taking the law into his own hands after having been wronged,
even though if it does not make it morally acceptable, let alone,
legal. That said, not everyone who advocates abortion is necessarily
an immoral person, yet pro-choice advocates suffer from a blindness for the fundamental immorality of abortion and the value of
human life. If Jeremy Rifkin is right and empathy is indeed a hallmark of our humanity,55 then we still have to go a long way to
develop it further. At the end of the day, one human life is worth as
much as any other and our humaneness must not stop at arbitrary
limits. We are humans from conception to death and for this time
we have the right to be alive. True empathy will respect that. Anything else would be simply inhumane to the worst degree.
B. Changing Domestic Laws across Europe

To avoid such fundamental human rights violations, these obligations have to find a place in the domestic laws of the states which
have ratified the ECHR. In order to change domestic practices
which run counter to international human rights standards, Goldsmith and Posner maintain that it will often not be enough for nongovernmental organisations to protest that there has been a violation
of international law, there is also a need for political pressure. 56
Normally, that would be correct, but the European Court of Human
Rights as well as the former European Comission on Human
Rights, like their later counterparts in the Inter-American 57 and
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African58 human rights systems, has been a game changer in this
respect: now it is possible for individuals (as well as for judicial
persons, such as corporations59) to directly take a state to task on the
international plane for violations of their human rights. In the past –
and with regards to rights of individuals which are not included in
the Convention still today – the individual was mediatised by the
state, which essentially means that the claimant’s home state actually had to become the claimant on the international stage vis-à-vis
the state which wronged the claimant state’s citizen in the first
place.
Although the views proposed here, specifically that the unborn
child has a right to life under Art. 2 (1) ECHR and that rather than
granting the states a margin of appreciation in this matter, the Court
should resort to creating an autonomous concept of human life,
would require a major leap for the ECtHR, but this would not be as
extraordinary a development as it might seem. For example, in
terms of the evolution of human rights, the 19th century saw little
development, if any.60 Not only is his empirical finding correct, it is
also indicative of a greater truth: in fact, it seems like it often needs
an outside impetus, an event which shocks the conscience of the
public, if not the world at large, to take a step forward in the development of human rights law in the wider sense of the word: the idea
of human rights in the modern sense of the word was part of the
58
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French Revolution of 1789, international humanitarian law took
great steps forward with the international codification efforts at the
turn from the 19th to the 20th century which were preceeded by the
American Civil War (to which the 1863 Lieber Code61 dates back)
and the German-French War of 1870/1871, human rights became a
part of international law after the horrors of the Shoa and World
War II,62 both of which contributed to the development of International Criminal Law, which in turn saw an other significant step forward in the 1990s when war returned to Europe in the Yugoslav
Wars. The development of human rights is not continuous but happens in steps. The initiator to take the next step is usually the massive violation of human rights. In that sense, it is true what the U.S.based anti-abortion group Priests for Life says abourt the regulation
of abortion in the United States: ”America Will Not Reject Abortion
Until America Sees Abortion”. 63 In so far, what applies to the
United States, also applies to Europe as well as globally. The
human rights of the unborn, in particular the right to life, will only
be recognized and protected if the horror experienced by the unborn
child (and these words are chosen carefully because the brain development at the time at which many abortions take place already
allows the unborn child to feel pain 64) is made visible to the wider
public and causes an outcry which will force politicians to act on
behalf of the unborn child. The sheer scale of abortions – 42 million
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every year worldwide – is certainly more than enough to shock the
world into action – if only the world is made aware of what is going
on. This awareness has to include accepting that the unborn child is
indeed a living human being.
Making abortion illegal would also aid in solving a problem which
is currently still ignored by politicians65 – the low birth rate in many
developed countries. Germany, which is said to have one of the
lowest birth rates in the world, 66 along with Italy67 and Japan,68 are
cases in point: if the current birth rate continues, the German population will dwindle from today around 82 million to 69 – 74 million
in the year 2050.69 At the same time, every year (officially), more
than 100,00070 children are aborted in Germany 71 – although there
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are also estimates of 300,000 to 500,000 abortions per year. 72 These
are millions of citizens who will be missing in the future (as well as
their descendants, of course). Yet, German politicians consider the
high birth rate in developing countries to be a problem but not the
low birth rate at home.73 The situation in other countries is similar
and might even be worse in countries which do not attract immigrants. The currently predominating interpretation of the personal
scope of the right to life under Art. 2 of the European Convention
on Human Rights is not only incompatible with Catholic bioethics
which takes a clear stand against abortion. It is also incompatible
with the ratio of the norm and there are, as has been presented here,
a number of arguments in favor of a wide interpretation of the personal scope of the norm. In particular does the currently prevailing
interpretation of the scope ratione personae of Art. 2 (1) ECHR fail
to do justice to the obligation of all states parties to the Convention
to protect human life effectively. Furthermore is the wide margin of
appreciation which the Convention organs have granted to the states
parties to the Convention concerning Art. 2 (1) ECHR which is a
matter of concern. To grant a margin of appreciation concerning
such a fundamental right,74 which ”enshrines one of the basic values
of [...] democratic societies”, 75 more precisely, the values of the
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states which are parties to the ECHR, 76 and which includes the obligation to protect every human life and which can therefore also be
violated by failing to take the measures which are necessary to protect human life even if the victim does not actually die as a result of
this failure on the part of the respondent state. 77 The mere risk of
death is already sufficient to trigger the applicability of Art. 2 (1)
ECHR.78 The importance of the right to life demands that right to
life-cases are subjected to ”the most careful scrutiny” 79 not only by
the Court80 but also by all relevant domestic authorities. This would
include the national legislatures which have to ensure that the
domestic laws afoord the unborn child the protection required by
the Convention. Giving states a margin of appreciation already concerning the mere applicability ratione personae of such important a
right leads the entire set of limitations which are built into the Convention, e.g. the limits to the way in which Convention rights can
be restricted in times of emergency which we have seen earlier, ad
absurdum.
In his novel Next, the late author Michael Crichton referred to litigation is a ”war of attrition”.81 Ever attorney involved in public law
litigation knows that taking on the state or other pulic entities is tantamount to engaging in a battle against a superior adversary who
not only gets to choose the place of the battle but also the rules
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under which it is to be waged. In war, the usual response to such a
scenario is to engage in guerilla warfare. For pro-life advocates this
means that one might have to resort to unusual means to effect
change and to be willing to make large sacrifices without the certainty of success. This can range from the risk of being arrested or
physically attacked in a pro-life demonstration to sacrificing a
career in order to focus on pro-life work. The unborn child often
has nobody to defend him or her. Under the French Code civil
(CC),82 an unborn child can inherit 83 and French law goes so far as
to assume the existence of a legal principle to the effect that the
unborn child is indeed already a legally relevant person, i.e., a person with legal rights from the moment of conception, ”if this is
advantegous for the child”,84 although this conclusion seems not to
be extended beyond economic benefits to include the most fundamental of all ‘advantages’, that is, to be alive – even though ”infans
conceptus pro iam nato habetur quoties de commodis eius agitur”85
is a principle of French law. 86 While some legal systems such as
Germany recognize that a public body may represent the interest of
82
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the unborn child in inheritance proceedings under § 1912 (1) Bürgerliches Gesetzbuch (BGB),87 since under German law, a child who
was already conceived but not yet born at the time of the death of
the bequeather, can inherit88 – which makes it necessary to protect
the unborn child as a heir against other heirs with whom the unborn
child might compete for parts of the inheritance, including the own
parents who would normally represent the interests of the child.
Likewise, a mortgage can be registered for the benefit of an unborn
child89 and the child can have a claim e.g. against a person who
killed a person on whom the child was (financially) dependent,
even if the death of that person happened before the child was
born.90 In fact, the pregnant woman might find herself in a situation
in which the opposing party in a lawsuit is the unborn child she
happens to be pregnant with, which once more exposes the
schizophrenia of a legal system which does not accept the full
human-ness of the unborn child. § 1912 (1) BGB, though, cannot be
applied to the right to life since it only refers to ”future rights” 91 and
the rights in this context are not civil rights such as the right to life
but rather the term refers to claims under private law. This becomes
clear when one continues to read the norm which then gives the
parents the primary capability to represent the claims of their child
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in cases in which they would also do so if the child were already
born92 but still a minor.
It has to be noted, though, that § 1666 (1) BGB allows a court to
defend the interests of a child against the parents. It already follows
from § 1666 (2) BGB that this is primarily meant to refer to the
child’s financial interests, although the norm can also be used to
protect other interests. For example, in 2004 the Bundesgerichtshof
allowed this procedural option which permitted the court to decide
that the threat that a four year old girl (at the time the court made its
judgment, the girl was six years old93) might be subjected to female
genital mutilation was sufficient to take away the mother’s right to
decide the whereabouts of her daughter in order to prevent a
planned trip to the mother’s homeland of Gambia. 94 § 1666 BGB
can be used to prevent an abortion – that is, an illegal abortion. 95
Therefore, § 1666 BGB does not allow a way out from the de facto
permissive culture enshrined in today’s German Criminal Code.
There are millions of abortions in Europe every year and many
more around the world. Yet, there is cause for cautious optimism:
The judgment of the European Court of Human Rights in A, B and
C v. Ireland, in which it was made clear that the right to private
life96 under Art. 8 (1) ECHR does not entail a ‘right’ to have an
abortion. We can therefore conclude that the Convention organs,
92
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Taking Human Life, in: 45 HOUSTON LAW REVIEW (2009), pp. 1737 et seq., at pp.
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although seriously misguided by the obliviousness of the states parties to the scientific facts which proive that human life begins at
conception and not only at birth, have not yet completely strayed
from the moral roots which have informed the creation of the Convention. The Convention as such therefore remains a relevant
instrument, it is merely the interpretation of the personal scope of
the right to life under Art. 2 (1) ECHR in which the majority errs.
The Court woud be well advised, not least in light of the unsystematic application of the wide margin of appreciation in this matter, to
take the next opportunity to clarify that the right to life also applies
to unborn children. Doing so would be the next logical step after
Brüggemann and Scheuten v. Germany97 and A, B and C v. Ireland.98 Given that Europe has been leading the way in terms of
human rights for decades, a changing attitude in Europe can also
lead the way in a variation of the domino theory.
Restricting the right to life only to born humans would threaten the
credibility of international human rights law as a whole: if we insist
that law protects the weak against the strong and that there are some
rights which everyone has, it puts the entire system of human rights
in doubt if we exclude those who are most in need of protection.
Speaking out for the right to life of unborn children by no means
limiting the rights of women. To the contrary, preventing abortion
serves to protect women against the negative phsychological and
physiological effects of abortion. In addition, since it has become
possible to determine the child’s gender before birth, unborn girls
have been particularly targets by abortion. While pro-life activists
are often perceived as being opposed to women’s rights, nothing
could be further from the truth. It is my hope that this thesis can
facilitate a clearer understanding of the legal status of the unborn
child under European Human Rights Law and therefore can provi97
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ade a small contribution to the necessary change in the opinion of
national law-makers but also of the judges at the ECtHR in order to
achieve complete compliance of the domestic laws of all states parties to the Convention with the requirements of Art. 2 (1) ECHR
regarding the right to life of unborn children.
One driving force behind the right to life movement is the belief
that change is possible. We have seen earlier that it is difficult to
affect a move away from precedent in the ECHR system – but it is
not impossible. András Jakab categorizes legal scholars in seven
groups,99 one of them being what he refers to as the ”Oracle Scientist”,100 i.e. a legal scholar who tells the judges what the law is 101 –
and who is actually being listened to by the judges, 102 as well as by
practicioners.103 If speaking out in favour of one particular interpretation of Art. 2 (1) ECHR exposes me to Jakab’s complaint that this
approach is merely a veiled attempt at law-making without being
authorized to do so104 it is a small prize which is to be paid for
achieving the legal solution required by the Convention. At the end
of the day, the law does not need to be made anymore 105 – it is
already there any only needs to be implemented domestically.

IV. Conclusions
The debate on the scope ratione personae of the right to life under
Art. 2 (1) ECHR, which has become relevant again after the judgment of the European Court of Human Rights in the 2010 landmark
99
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case of A, B and C v. Ireland in which the Court found that there is
no right to abortion under the right to private life under Art. 8 (1)
ECHR, cannot be disconnected from the philosophical bases of the
question of the legal (and moral) status of the unborn child. More
specifically, this debate also has to be philosophical in the scientific
sense of the term, but also philo-sophi-cal in the original sense of
the term: φιλοσοφία, philo-sophia, is the love of wisdom. An appropriate and just solution to the problem dealt with in this thesis
requires that we seek an ever better understanding of life in the
womb. Judicial, legislative or executive decisions which are not
based on the truth or which ignore publicly available scientific
knowledge is at risk of not only inappropriate but also at risk of
being unjust. Just like a judgment is unjust if a defendant is sentenced to serve a prison term based on incorrect witness statements,
the legislative decision to allow abortion is unjust since it is based
on the incorrect assumption that either the unborn child is not
human or that he or she is less ‘worthy’ of protection than a born
human. This worthiness will remind German-speaking readers of
the concept of ‘lebensunwertes Leben’, literally: life not worthy of
living, with which the Nazis attempted to justify the mass murders
of Jews, Sinti, Roma or other ‘non-Aryan’ persons, handicapped
people, psychiatric patients etc. It was the experience of this degree
of inhumanity which inspired the development of international
human rights law, including the creation of the ECHR, after 1945.
Based on this knowledge, we can interpret the existing law, including the European Convention on Human Rights. In doing so, the
Convention as a living instrument presupposes that science
advances and that over time there will be new knowledge which
supersedes previous previously held assumptions – which does not
mean that the original intention of the drafters has to be ignored.
Today we know that the unborn child experiences a continuous
development from the moment of conception and that he or she is
already a human being. In interpreting the Convention, it is this
knowledge which has to be taken into account. Given that this sci-
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entific knowledge applies universally, there is also no more space
for a margin of appreciation and the interpretation of the norm has
to be uniform. Therefore I have suggested that the Court use the
instrument of autonomous concepts rather than the margin of appreciation to interpret the personal scope of Art. 2 (1) ECHR. This
ought to be done even if it results in the finding that the majority of
states which have ratified the Convention are running afoul of it
with regard to the protection of unborn life. The states do not have
to consent to every individual decision of the Court because they
have already consented to being under the jurisdiction of the Court.
While contemporary Public International Law continues to be a
consent-based system of rules and even though, despite being a
self-contained regime, the European Convention on Human Rights
is not different, consent in this sense does not mean that the states
which are obligated under the Convention have to renew the consent time and again. To the contrary: consensus or the view of the
majority have a role in creating new legal rules. Therefore states
have to ratify protocols to the Convention before they can enter into
force. The COE is an international and not a supranational organization and hence cannot create new binding rules in the same way
the EU can. In the judicative, the consensus of those who are under
the law is not required for the decision of the judges. While a direct
democracy requires the input of the people on each and every subject (and the analogy could be made that the subjects of international law have to contribute accordingly to the creation of new
rules of Public International Law), a representative democracy
requires the consent of the people at fixed intervals. In terms of
input-legitimation, unlike the legislative, the judicative is not
dependent on consent or consensus of those who are under the law
apart from the general consent to the existence and competence of
the judiciary as such. It is therefore up to the Court to introduce the
new approach suggested here. But because the Court needs a case
to act upon and because it is unlikely that an individual applicant
will be able to bring an adequate case in the near future, it is up to
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the states to take the necessary action and to make use of the interstate proceedings under Art. 33 ECHR to trigger a response from
the Court. Essentially, this means that the ball in the court of those
states which are already pro-life anyway. Their political courage
will be necessary in order to facilitate a protection of the unborn
child under Art. 2 (1) ECHR which is in line with the scientific reality.
Paying attention to the scientific truth of the pre-natal development
of the child will literally mean that the truth will set us free, 106 in
this case, recognizing that the unborn child is a human being from
the moment of conception will free us from the complicity in the
death of the most innocent and vulnerable of all humans. 107
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CORRUPTION CRIMES IN THE BRITISH ELECTION LAW
DAMIAN WĄSIK
Collegium Medicum UMK in Bydgoszcz

Electoral corruption is sometimes considered to be the broadest
form of civil depravation that has a great impact on the objective
sincerity of voting.1. It is emphasized that regulations of criminal
law are created not only to protect the appropriateness of elections
but also to constrict the so called foreground of corruption. People
who get an electoral mandate as a result of handing the financial or
personal advantages take part in creating law, are not independent
and stay discretionary for their corrupted voters2.
Voting is a part of the whole electoral process that aims at empanelling proper candidates to fulfill proper functions. Elections are a
way of empanelling the most important state agencies. They are one
of the most important phenomena in politics as during elections
voters express their will of either supporting a proper person who
tries to obtain a madate or not. Criminal law concerns voting as the
institution of public law of objective character, specific role and
specific significance for the state and its civilians. While elaborating this issue, criminal law omits the subjective attitude of the
entity towards the authorization resulting from electoral law. Therefore, voting in an established way or refraining from voting is the
crime out of consideration for its public and law character and
assurement of honest results of elections which may be trustworthy
only in condition of preserving the honesty of the voting act3.
1

2

3

D. W ą si k, Przestępstwa przeciwko wyborom i referendum – aspekty
karnomaterialne, procesowe i kryminologiczne, p. 131-132 (2012); ibidem,
Przekupstwo wyborcze (art. 250a § 2 k.k.) – istota zjawiska, Prokurator vol. 2,
p. 85 (2011); ibidem, Sprawca korupcji wyborczej – studium kryminologiczne,
Radca Prawny vol. 3, p. 73-74 (2011).
R. A. Stefański, Przestępstwo korupcji wyborczej (art. 250a k.k.), Prokuratura i
Prawo vol. 4, p. 69-70 (2004).
S. Glaser, A. Mogilnicki, Kodeks karny. Komentarz, p. 410-411 (1934); L.
Peiper, Komentarz do kodeksu karnego, prawa o wykroczeniach, przepisów
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The beginnings of electoral criminality and first forbidden acts having impact on the latitude of voting should be placed in ancient
times and mainly connected with the organization of the Roman
state. The process of electoral criminality development in ancient
Rome and the evolution of the phenomenon of electoral bribery
may be divided into the electoral criminality of the republic and the
empire period4. Trying to hold an office with the use of the methods
that were against law were in Rome defined as ambitus. Among the
corruption actions may be also found e.g. giving money or cereal to
voters (promunatiatio), feasts or banquests for people (epulae, convivum), giving meat (viscerationes), organizing gladiatorial games
for the invited voters (gladiatorum munero), as well as giving
presents in order to win the favor of voters (Neue quis petitom candidus donum minus aliudve qui det largiatur petitionis causa sciens
dolo malo). Corruption activities, sometimes obvious and common,
were probably constricted and the evidence for that might be such
regulations as lex Poetelia, lex Cornelia de ambitu, lex Calpurnia,
lex Fabia, lex Tullia ambitu, lex Licinia de sodalicis, as well as lex
Pompeia de ambitu5.
Nowadays, the electoral corruption is penalized in legislation of
almost all countries in which elections comprise the way of filling
offices and fulfilling the management of the most important state
agencies. The essential is that this phenomena occurs regardless of

4
5

wprowadzających obie te ustawy, p. 255-256 (1936); J. Skorupka,
Przestępstwo korupcji wyborczej z art. 250a k.k., Palestra vol. 11-12, p. 45
(2006).
D. Wąsik, Przestępstwa przeciwko wyborom…, p. 21-22.
B. Sitek, Lex coloniae genetivie iuliae seu ursonenis i lex irnitiana. Ustawy
municypalne antycznego Rzymu. Tekst, tłumaczenie i komentarz, p. 83-84
(2008); J. Szczerbowski, Prawo wyborcze in A. Jurewicz, R. Sajkowski, B.
Sitek, J. Szczerbowski, A. Świętoń, Rzymskie prawo publiczne. Wybrane
zagadnienia, p. 165-168 (2011); H. Kowalski, Odpowiedzialność karna za
przestępstwa wyborcze w Rzymie (II-I w. p.n.e.), Biuletyn Lubelskiego
Towarzystwa Naukowego, vol. 34, p. 74-80 (1993); ibidem, Przekupstwa
wyborcze w Rzymie w okresie schyłku republiki, Rocznik Lubelski vol. 29/30,
p. 7-11 (1987/1988).
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elections being a crucial element of democratic participation or only
of veneer character simulating the existence of a democratic system. In democratic states, there is no unity in the legislative technique applied to penalize corruption crimes occurring in elections.
The example for that is electoral bribery being sometimes treated
only as the way of committing another electoral crime. The crimes
of electoral corruption consist of mostly of bribery, venality and
mediation in bribing voters.
In criminal codes of eastern European states, electoral bribery is
often treated as a hallmark of other crimes, e.g. disturbing in free
realization of electoral rights by voters (vide art. 172 of Lithuanian
Baudziamojo kodekso, 2000.; § 90 of Latvian Kriminallikums, art.
157 and 160 of Ukrainian criminal code, 2001). Electoral bribery
consisting in handing or offering financial advantages to a person
authorized to voting in order to induce them to vote in a proper way
or refrain from voting is treated as a distinct act forbidden in e.g.
Estonian Karistusseadustik, 2001 (§ 164). However, Russian criminal code from 1996 defines electoral bribery as a qualified form of
illegal using electoral rights, impeding the work of electoral commissions (art. 141) as well as forging civilians’ signatures occurring
on the support lists of a proper candidate taking part in elections
(art. 142)6.
In criminal and electoral law of southern European countries it is
also observed that the attitude towards formulating the regulations
concerning corruption crimes is different. In German Strafgesetzbuch (1998) the crime of electoral bribery (wahlerbestechung – §
108b StBG) consists in offering to a voter financial advantages for
voting in an agreed way or for refraining from voting. Electoral
venality consisting in a voter demanding or accepting financial
advantages or accepting the promise of being given such advantages in exchange for a proper behaviour (voting or refraining from
6

Look among others D. Wąsik, Prawnokarna ochrona wyborów i referendów w
ustawodawstwach niektórych państw obszaru postsowieckiego, Studia
Wyborcze vol. 2 (2013).
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voting) is also penalized. The issue of electoral corruption is fully
regulated by Code Electoral (1964). The regulation L106 defines as
penal the following acts: offering to a voter, in exchange for voting
(or refraining from voting), inconsiderable presents, money or any
other financial advantages; promises of giving such goods; rendering a proper service including employing a corrupted voter in public or private sector. The process of mediating in the
aforementioned act in favour of a bribing person is also punishable,
however, the qualified form of a crime occurs when an offender is a
public officer (art. L109). It is worth mentioning that the French
Code Electoral in art. L108 defines as penal influencing the action
of the electoral college by having an impact on the direction of voting, e.g. handing or promise of handing proper advantages or rendering the favour (in this case making official decisions at the state
and self-government level that would be profitable to a person
being bribed). Swiss criminal code from 1937 penalizes corruption
behavior in the art. 281 and indicates giving financial advantages or
making promises of giving such in exchange for voting in a proper
way, refraining from voting, signing a petition concerning conducting a referendum or refraining from supporting such petition as
hallmarks of corruption behavior. Electoral venality including an
agreement to payable voting in a discussed way, taking an advantage proposed in exchange for the aforementioned act or accepting
the promise of giving the advantage is also penalized.
The analysis of legislation of Scandinavian countries provides interesting legislative solutions in case of law protection of voting. As
far as the Norwegian criminal code (1902) (§ 105 i § 106) and
Finnish criminal code (1889) – Rikoslaki, are concerned, they do
not differ from the southern European solutions of the aforementioned case (vaalilahjonta, § 2 chapter 14). However, e.g. § 8 of
Swedish criminal code – Brottsbalk, distinguishes the term of bribe
from the prohibited reward for voting in a defined way (tagande av
otillborlig beloning vid rostning). This circumstance has a direct
impact on the hight of criminal danger of a committed crime.
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Another criminal danger depending on the level of social harmfulness of corruption actions is included in Icelandic criminal code
from 1940 which indicates the influence of corruption actions on
the results of voting as a measuring instrument of criminal offence
(art. 102 – 103 e) – f).
The specific, almost casuistic attitude to the problem of electoral
corruption is characterized by the legislation of the countries of the
common law system. In Canada Elections Act (2000) electoral
bribery and electoral venality are treated as both offensives against
fundamental principles of electoral law (art. 481 ust. 1 i ust. 2) and
specific rules of standing for elections (art. 486 ust. 1). American
law, besides electoral bribery and electoral venality (expenditures to
influence voting, § 597 U.S.C.), penalizes among others behaviour
being an evidence of corruption such as candidate’s promise of
employment of a person acting in order to increase candidate’s support among the electors (promise of apointment by candidate, § 599
U.S.C.). Moreover, the promise of employing or giving other
advantages (e.g. a proposal of drawing up an agreement, giving a
proper compensation, fee or political support including taking
actions discriminating political opponents, etc.) in echange for conducting political action desired by a candidate (promise of employment or other benefit for political activity, § 600 U.S.C.).
In common law system, British law penalizing corruption behavior
during elections takes significant meaning in case when both legislative traditions concerning regulating this issue and specific catalogue of corruption acts are concerned. Some of them, which were
omitted by legislators of European countries, origin directly from
traditions of Roman law constituting the basis for continental law
system.
According to R. Romanelli, corruption is difficult to deal with and
brings us back to the basic nature of political representation. Historians rarely provide a definition of what “regular” behaviour is. In
their narratives of political conflicts, or electoral behaviuor , they
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rely, first of all, on the debates of the time concerning the ideal representative system, while, secondly, they implicitly assume as a rule
the stereotypes of electoral democracy and the standardized franchise regulations which were constructed as part of the process 7.
It seems to be justifiable to claim that the catalogue of electoral corruption offences in British law indeed started to develop from 1695,
when English parliament issued Corrupt Practices Act 1695. This
law was addressed mostly to the candidates to English parliament
who could not give any advantages to specific voters, institutions,
localities etc. in exchange for the support given to their candidature
during elections. Not only candidate’s personal actions in this case
were forbidden but also any actions taken by others in favour of a
candidate. Violating the regulations entailed great consequences for
an offender including deprivation of the right to sit on parliament
and voting in elections8.
Another important legal act was Corrupt Practices Prevention Act
1854. Despite of some legislative deficiencies, it is considered to be
the first significant step towards eliminating electoral corruption
through drawing the attention to the necessity of controlling the

7

8

R. Romanelli, Electoral Systems and Social Structures. A Comparative Perspective in R. Romanelli (edit.), How Did They Become Voters? The History of
Franchise in Modern European Representation, p. 33 (1998).
The beginnings of the electoral system in British politological and legal literature are assessed very critically. Where aristocratic influence was accompanied
by a distribution of the franchise which seemed to be grossly unfair for the
times, as in unreformed England, and where therefore seats could be won by
the distribution of money among a very reduced electorate – this was notoriously the case of the “rotten boroughs” – the demand for reform took the shape
of denouncing “corruption”. It is well known that for England radicals “corruption” was in a sense a synonym of “aristocracy”, and that the denouncing of
corruption went hand in hand with demands for the reform of the franchise
rather that for the introduction of standardised electoral rules. R. Romanelli,
Electoral Systems and Social Structures..., p. 33. See also Charles Arnold –
Baker, The companion to British History, p. 365 (2001).
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appropriateness of spending financial resources during electoral
campaign9.
Corrupt and Illegal Practices Prevention Act 1883 introduced further protection of voters against illegal influence of landowners and
politicians by regulating, e.g. maximum amount which might be
spent for election campaign (up to £710 for first campaigning 2000
voters in candidate’s constituency, increasing each time £40 for
another 1000 voters).
While analysing the issue of English anti-corruption legislation, the
great role of The Parliamentary Elections Corrupt Practices Act
1885 cannot be ommitted. The aforementioned law caused the
restriction of corrupting employees that were illegally refrained
from voting or inducing to vote in a proper way by their employers.
Nowadays, corruption offences in case of elections held in Great
Britain are regulated by the act The Representation of the People
Act 1983 (c. 2). Corruption practices include such acts as bribery,
treating and undue influence, despite the fact that this catalogue
sometimes includes also such offences as personation, aiding, betting, counselling and procuring personation.
The expression “voter” includes any person who has or claims to
have a right to vote. In accordance to the section 113 (2) The Representation of the People Act 1983 a person shall be guilty of bribery
if they, directly or indirectly, by themselves or by any other person
on their behalf: a) give any money or procure any office to or for
any voter or to or for any other person on behalf of any voter or to
or for any other person in order to induce any voter to vote or
9

With all its weak points it indicated a possible solution of the problem and one
which, when completed, was destined to prove satisfactory; namely, the publication and examination of election expenses. The Corrupt Practices Act of
1854 introduced the principle that certain electoral practices (bribing, treating –
bribing by means of food and, especially drink – and intimidation) were out lawed. B. Watt, UK Election Law: a critical examination, p. 5 (2006).
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refrain from voting10, or (b) corruptly do any such act as mentioned
above on account of any voter having voted or refrained from voting, or (c) make any such gift or procurement as mentioned above
to or for any person in order to induce that person to procure, or
endeavour to procure, the return of any person at an election or the
vote of any voter, or if upon or in consequence of any such gift or
procurement as mentioned above they procure or engage, promise
or endeavour to procure the return of any person at an election or
the vote of any voter11.
According to the section 113 (2) subsection 3 The Representation of
the People Act 1983 a person shall be guilty of bribery if they
advance or pay or cause to be paid any money to or for the use of
any other person with the intent that that money or any part of it
shall be expended in bribery at any election or knowingly pay or
cause to be paid any money to any person in discharge or repayment of any money wholly or in part expended in bribery at any
10

11

For the purposes of the subsection 1 references to giving money include references to giving, lending, agreeing to give or lend, offering, promising, or
promising to procure or endeavour to procure any money or valuable consideration. Moreover, references to procuring any office include references to giving, procuring, agreeing to give or procure, offering, promising, or promising
to procure or to endeavour to procure any office, place or employment. Finally,
references to procuring the return of any person at an election include, in the
case of an election of the London members of the London Assembly at an ordinary election, references to procuring the return of candidates on a list of can didates submitted by a registered political party for the purposes of that election.
According to Steward Rapalje and Robert L. Lawrence, bribery at elections is
the offence of giving, offering or promising any money or other valuable consideration in order to induce any voter (or person not a voter, but supposed by
the briber to be) to vote or refrain from voting or as a reward for his having
voted or refrained from voting; the voter who receives or contracts for any
such bribe, is also guilty of bribery. It is a misdemeanor, and makes the elections void. An unsuccessful attempt is also criminal. S. Rapalje, R. L.
Lawrence, A Dictionary of American and English Law with Definitions of the
Technical Terms of the Canon and Civil Laws Also Containing a Full Collection of Latin Maxims, vol. I, p. 152 (1997).
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election. A voter shall be guilty of bribery also if before or during
an election he directly or indirectly by themselves or by any other
person on their behalf receive, agree, or contract for any money,
gift, loan or valuable consideration, office, place or employment for
themselves or for any other person for voting or agreeing to vote or
for refraining or agreeing to refrain from voting. Moreover, a person shall be guilty of bribery if after an election they directly or
indirectly by themselves or by any other person on their behalf
receive any money or valuable consideration on account of any person having voted or refrained from voting or having induced any
other person to vote or refrain from voting (section 113 subsection
5 and 6 The Representation of the People Act 1983).
According to section 114 (2) a person shall be guilty of treating if
they corruptly, by themselves or by any other person, either before,
during or after an election, directly or indirectly give or provide, or
pay wholly or in part the expense of giving or providing, any meat,
drink, entertainment or provision to or for any person (a) for the
purpose of corruptly influencing that person or any other person to
vote or refrain from voting; or (b) on account of that person or any
other person having voted or refrained from voting, or being about
to vote or refrain from voting. Every elector or his proxy who corruptly accepts or takes any such meat, drink, entertainment or provision shall also be guilty of treating (section 114 (3)).
According to section 115 (2) The Representation of the People Act
1983 a person shall be guilty of undue influence (a) if they, directly
or indirectly, by themselves or by any other person on their behalf,
make use of or threaten to make use of any force, violence or
restraint, or inflict or threaten to inflict, by themselves or by any
other person, any temporal or spiritual injury, damage, harm or loss
upon or against any person in order to induce or compel that person
to vote or refrain from voting, or on account of that person having
voted or refrained from voting; or (b) if, by abduction, duress or
any fraudulent device or contrivance, they impede or prevent or
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intend to impede or prevent, the free exercise of the franchise of an
elector or proxy for an elector, or so compel, induce or prevail
upon, or intend so to compel, induce or prevail upon, an elector or
proxy for an elector either to vote or to refrain from voting. 12
The analysis of the jurisdiction of the petitions directed to courts
from 19th to 21st may provide information concerning real forms of
electoral corruption in Great Britain. Nowadays, in Great Britain it
is stated that there are relatively less corruption cases and the cancellation of elections because of such reason is very rare. On the
one hand, British law and the history of electoral crimes in Great
Britain consist an important source of local law with regard to the
specifics of common law system. On the other hand, they constitute
an interesting source of the criminal research concerning the motivation of offenders of corruption crimes and the ways of their
actions. Therefore, they indicate the zones of legal protection of the
voters.
In the literature devoted to the electoral British law, it is indicated
that in 19th century bribery, treating and the issuance of threats and
blandishments were so common as to be almost a rule13.
Typical forms of bribery are paying defined amounts of money in
exchange for voting in an agreed way 14, relatively giving loans or
cancelling a debt15. The cases of electoral mediating are not new in
history as well16. The issue of hitching voters a lift to pooling sta12

13
14

15

16

Undue influence at elections is where any one interferes with the free exercise
of a voter’s franchise, by violence, intimidation or otherwise. S. Rapalje, R. L.
Lawrence, A Dictionary of American and English Law, p. 1309.
B. Watt, UK Election Law…, p. 65-66.
Examples: D. Fearon, J. Hanlon, T. Hanratty and P. Larkin v. R. Hazleton, 6
O'M & H 103; HCP 1911 75 (1910); Fiennes Stanley Wykeham Cornwallis v.
J. Barker, 5 O'M & H 149; HCP 1901 92 (1900).
Example: Collins and others v. W. E. Price, 3 O'M & H 97; HCP 1880 337,
p. 79-81 (1880).
Example: T. George, J. Pickup and J. Andrew v. Sir Pryce Pryce-Jones, 4 O'M
& H 167; Day p. 148-152; HCP 1893 25. p. 47-60 (1892).
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tions in order to vote was not practically and fully solved. In the
case of Harry Flanders, William Carter Watling, and Richard Senter v. Holcombe Ingleby, 6 O'M & H 179 (1910) the Judges found
that a voter who was given a lift to the polls was taken not in a
hired car but a personal car, which was not illegal. In a similar case
o f Timothy Glavin and Thomas Coady v. Captain Anthony John
Charles Donelan, 6 O'M & H 318; HCP 1911, p. 204 (1910) a candidate had paid for vehicles to convey voters to the polls and also
hired special trains and it was bribery.
Typical forms of undue influence are threatening voters by organized groups of people17, or public exhorting to refrain from voting
for a proper candidate with regard to philosophy of life and religion18.
The forms of treating are giving insignificant comestibles or financial goods, used in households, e.g. fuel19. Treating also takes the
form of covering the costs of buying alcoholic drinks in pubs20. The
extreme case of treating, observed in the past, is organizing permanent 'committee rooms' in the aforementioned places21.
17

18

19

20

21

Example: Daniel Fearon, James Hanlon, Thomas Hanratty, and Patrick
Larkin v. Richard Hazleton, 6 O'M & H 103; HCP 1911, p. 75 (1910); John
Murphy and Daniel Collins v. Eugene O'Sullivan, 6 O'M & H 58 (1910);
Joseph Forster Wilson and John Roger Butterwick v. Sir Christopher Furness 6
O'M & H 1 (1910).
Examples: James Joseph Dalton v. Patrick Fulham 4 O'M & H 130; Day
p. 132-140; HCP 1893 25 p. 25-37 (1892); Pierce Charles de Lacy O'Mahony
v. Michael Davitt, 4 O'M & H 185; Day p. 141-147; HCP 1893 25 p. 39-46
(1892).
Example: Marriott Morley, Charles Wray, and Benjamin Musgrave v. Sir
Henry Seymour King, 6 O'M & H 372 (1910)
Examples: Lt-Col William Henry Vallack Tom and William Stuart Bruton Duff
v. Hon. Thomas Charles Reginald Agar-Robartes, 5 O'M & H 225 (1906);
Walter Crees Austen and John Rowland v. Tankerville Chamberlayne and Sir
John Barrington Simeon, Bt., 5 O'M & H 17; HCP 1896 63 p. 37-44 (1895).
Example: Sir Julian Goldsmid, Bt. v. Charles Henry Crompton-Roberts, 3 O'M
& H 158; HCP 1880 337 p. 69-73 (1880).
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The conclusion that may be drawn as a result of the analysis of the
jurisdiction concerning the electoral protests is the fact, that the border of lawfulness of proper actions that bring advantages to voters
is sometimes defined in an ambiguous way and dependent on the
assessment of an individual case and such issues as aim, way and
value of financial increment or the character of non-financial increment. The example of such issue is the assessment of the charitable
actions from the viewpoint of their eventual connections with the
political activity of a candidate. This is the place to indicate that,
e.g. if a candidate occupied themselves with the aforementioned
activity before elections, then continuing such actions during the
electoral campaign is not an indication of electoral corruption 22.
British law concerns the acts included to electoral corruption in a
very broad sense and its catalogue was not in principle changed
through last centuries. Moreover, British law still has its impact on
the other legislation in the field of constructing such catalogue of
electoral crimes23. Nowadays, the real problem of electoral corruption in Great Britain is considerably lower than in 19th and at the
beginning of 20th century. Nevertheless, taking into consideration
such aspects as economical character of electoral corruption and
impoverishment of society in the era of actual economic crisis, it is
not excluded that the level of this sort of crime is going to increase
in the near future.

22

23

Example: George Goodall and Joseph Reid v. Captain James Archibald Morrison, 6 O'M & H 292; HCP 1911 170(1910); Martin White v. Arthur Fell, 5 O'M
& H 176; HCP 1906 169 (1906); John Williams Benn v. Harry Hananel Marks,
5 O'M & H 89 (1895); Thomas Bradshaw and Alfred Wilkes Kaye v. Colonel
William Henry Foster, 5 O'M & H 39; HCP 1896 63 p. 3-14 (1895).
Regarding treating as a hallmark of a qualified form of crime of electoral corruption was included among others in Pakistan, being in the past the subject to
British legislation, in the art. 171-B and 171-E of the local criminal code from
6th of October 1860 (XLV OF1860).

CASSATION COMPLAINT IN POLISH CIVIL ROCEDURE
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Abstract: The evolution of the cassation complaint in polish civil procedure
reveals its resemblance to other European systems (especially the French one
which has inspired the creators of polish cassation) as well as shows how political
transformations may influence and determine legal instituions.
The analysis of the provisions of the Polish code of civil procedure and its changes
shows that the role of cassation complaint has been limited to deciding on issues of
law exclusively and of crucial social importance. Nowadays a cassation complaint
is an extraordinary measure available outside the system of instances, aimed at
guaranteeing the uniformity of law application, however, at the beginning its function was the reverse.
Keywords: civil procedure, cassation complaint

The beginnings of modern system of cassation in Poland
After regaining the independence in 1918 on Polish territory various modes of court civil procedure previously introduced by partitioners were followed. Procedure modelled on French legislature
and based on the same system of cassation was applied in central
and eastern voivodeships1 whereas the system of appeal dominated
in the south and western voivodeships. 2 The Polish state after its
rebirth faced the necessity of making the judiciary uniform. After
great controversies finally the system of "pure" cassation - with
1

2

Russian act of civil procedure of November 20 th, 1864 (applicable on Polish
Territory from 1875), provided for the appeal and cassation, was modelled on
the French system. See: J. Gudowski, Kasacja w świetle projektu Komisji
Kodyfikacyjnej Prawa Cywilnego (z uwzględnieniem aspektów historycznych i
prawnoporównawczych), Przegląd Legislacyjny (1999), no 4, 11.
On the territory under the Prussian rule the concept of appeal against the decisions of the court of appeal was in force under the act on civil procedure of
January 30th, 1877; on the territory under the Austrian rule the so called
"Klein's procedure" applied since August 1 st, 1889. J. Gudowski, Kasacja w
świetle projektu…, 12.
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some deviations - was appreciated. The final compromise that
allowed judging in third instance was seen as "the chance for the
Supreme Court to perform all its functions such as ensuring the uniformity of the judicature and supervising the lawfulness of decisions".3
The presented model of cassation functioned until September 5 th,
1939, when the Supreme Court was evacuated as Poland was
attacked by Nazis, and was legally excluded from Polish civil procedure in 1950 due to the reorganisation of the judiciary which was
aimed at the adaptation to the new political system. 4 Then the two
instances were introduced with second instance of appeal that was
supplemented by extraordinary appeal, independent on other
instances. The Minister of Justice, Public Prosecutor General and
the First President of the Highest Court were entitled to lodge an
extraordinary appeal when the decision violated the law to a large
extent or it was against the interests of the People's Republic of
Poland. Extraordinary appeal served the interests of the state where
the ideology instead of the objective of the uniformity of the judicature played a crucial role.
The system introduced in 1950 was basically adopted by the code
of civil procedure of 19645 which made an extraordinary appeal a
measure of correction functioning until 90s.
First changes undertaken to restore the system of three instances
were made in 19906 and the final reform of the system of appeal
was implemented under the amendment of 19967 which - as far as
the measures of cassation are concerned - to a great extent was
3

4

5

6

W. Bendetson, O kasacji według kodeksu postępowania cywilnego, Palestra
1933, no 1-2, p. 35.
By the act of July 20th, 1950 on changes in regulations concerning civil procedures (Journal of Laws No. 38, item 349).
The act of November 17th, 1964 - the Code of Civil Procedure (Journal of
Laws, No. 43, item 296) which came into force on 1 January 1965.
The act of July 13 th, 1990 on formation of courts of appeal and regarding the
change of the other acts (Journal of Laws No 53, item 306).
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based on regulations of the code of civil procedure of 1930. Cassation was made to be a common measure of appeal which transmitted the controversy to the Supreme Court as the court of the third
instance. The measure was accessible to the parties directly and it
corresponded to the decisions of second instance which were final.

Amendment to the Code of Civil Procedure of May 24th,
2000
In practice wide access to third instance resulted in an excessive
number of cases which led to the lengthy procedures hindering the
administration of justice. The regulations introduced by the act of
March 1st, 1996 imposed on the Supreme Court the obligation of
dealing with unimportant and trivial matters which did not contain
judicial problems and did not promote legal action that would create or make the judicature of common courts uniform. 8 For legal
and practical reasons it was advocated that cassation, as an ordinary
means of court appeal, should be attributed features of being extraordinary which result from its specific functions. According to the
above mentioned opinion the institution of cassation is justified
only if it serves the interests of the state, inter altera uniforms interpretation and application of the law.9
An amendment of May 24th, 2000 stressed the public nature of cassation. Having considered this main public objective the amendment resulted in more selective criteria concerning cassation and
7

8

9

The act on March 1st, 1996 concerning the change of the code of civil procedure, Polish President's orders - bankruptcy and composition law, the code of
administrative procedure, acts on court fees in civil cases and other acts Jour nal of Laws No. 43, item 189).
The justification of the bill of amendments concerning the Code of Civil Procedure on appeal and cassation. Version of July 24 th, 1998, T. Ereciński,
Przegląd Legislacyjny (1998), no 1-2, 118.
A. Akerberg, Środki odwoławcze. Komentarz do art. 393-441 kodeksu
postępowania cywilnego, 97 (1933).
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elimination of cases lacking social gravity. As a result, the Supreme
Court was entitled to exclude the complaints irrelevant for legal
transactions or cases of precedential character. Preliminary examination was to fulfil the above mentioned responsibility.
New regulations were first of all aimed at the protection of public
interest, which is the fundamental, law-dogmatic element of the traditional model of cassation.10 Such a protection underlines the
unique character of the cassation and is supported by a tendency to
introduce the restrictions concerning the lodging.
Throughout the passing of the act of May 24 th, 2000 there was a
charge of inconsistency with The Constitution of the Republic of
Poland of April 2nd, 199711 which guarantees the right to trial (art.
45 section 1 of the Constitution), right to lawsuit (art. 77 section 2
of the Constitution) and the right to appeal. The last one relates
exclusively to rulings and decisions of first instance (art. 78 of the
Constitution), thus the examination of the case concerning the substance by two instances safeguards the interests of the parties and
guarantees proper administration of the justice. According to the
Constitution the right to trial is not an equivalent of the number of
instances. There are no grounds which explain referring to the right
to trial as necessity to ensure a wide access to cassation which may
lead to delays in case examination by the Supreme Court rather than
guarantee the right to trial.12
10

11
12

In French Code de procedure civile cassation complaint (pourvoi en cassation)
fits its "pure" model and constitutes an extraordinary measure of appeal against
decisions of the last instance. The complaint is referred to the Court of Cassation which decides on legal matters only. Cour de Cassation is not classified as
higher in the judicial rank as its function is ensuring uniform application and
interpretation of the law. Compare J. Vincent, S. Guinchard, Procédure civile
1003 (2001).
Journal of Laws No 78, item 483.
Also the Polish Constitutional Tribunal pronounced that the right to cassation,
as the right to third instance is not comprised by the constitutional right to trial.
See for instance the judgements of the Constitutional Tribunal of: November
28th, 2001, TS 42/01, OTK ZU 2001, no 8, item 286, July 4 th, 2001, TS 55/01,
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The above mentioned changes have responded both to the constitutional and the European legal standards. These last ones have been
expressed inter altera in the the judicature of The European Court of
Human Rights in Strasbourg, which criticised lengthy proceedings
resulting among others from a wide access to three instances. The
Court explicitly pronounced that the right to trial can be respected
even when one instance only is provided for by the legal system.
Moreover, when the appeal to the Supreme Court is possible, it is
the national system that can introduce some restrictions and set the
mode of applying the appeal.13

Cassation complaint in a contemporary Polish system of
appeal
The act of December 22nd, 2004 was a legislative change which
shaped the current model of cassation. 14 The change resulted from
two basic yet independent factors.

13

14

OTK ZU 2001, no 7, item 235, December 15 th, 1999, TS 11/99, OTK Zu 2000,
no 1, item 23, September 18 th, 2001, TS 71/01, OTK ZU 2001, no 7, item 239,
February 5th, 2001, TS 182/00, OTK ZU 2001, no 4, item 100.
This opinion was distinctly expressed in the ruling of The European Court of
Human Rights of December 19th, 1997 concerning Bruella Gomez de la Torre
v. Spain, complaint no. 26737/95, Reports 1997 – VIII, as well as in the Recommendation No R(81)7 of the Committee of Ministers on measures facilitat ing the access to justice adopted on May 14 th, 1981, Regulation 7 No R (84)5
of the Committee of Ministers on the principles of civil procedure designed to
improve the functioning of justice on February 28 th, 1984, Recommendation
No R(95)5 of the Committee of Ministers concerning the introduction and improvement of the functioning of appeal systems and procedures in civil and
commercial cases adopted on February 7 th, 1995. See: J. Jasiński, Standardy
prawne Rady Europy. Zalecenia. Sądownictwo. Organizacja – Postępowanie –
Orzekanie, vol. IV 212-232, 241-251, 253-290 (1997).
The act of December 22 nd, 2004 on the amendment to the act - The Code of
Civil Procedure and the act - Law on the System of Common Courts (Journal
of Laws 2005, No 13, item 98).
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The first factor was linked with the function of the Supreme Court
or the cassation itself. The cassation in Polish civil procedure was
shaped in 1996 as a common measure of appeal which initiated the
proceeding in the third instance court. However, the tendencies
which were oriented on the public interest and on limiting the
accessibility of cassation influenced the cassation. After the amendment of May 24th, 2000 which introduced the institution of preliminary examination of cassation it was said the cassation is not
constitutionally guaranteed but it is an extraordinary 15 legal measure
which is to serve public interest above all and is not a common
instance of appeal.16 Thus, legislative activities which gave cassation a specific public and legal character referred to the role of the
Superior Court which safeguards the observance of law and the uniformity of its interpretation were undertaken. Taking the above situation into consideration, the only step to take was to sanction the
extraordinary character of cassation and to place this measure of
appeal outside the course of instance.
The second factor leading to the reorganisation of measures of
appeal was the necessity to regulate the course of proceedings
which enables the individual to sue the State Treasury due to violations or nonfeasance on exercising public authority (art. 77 of the
Constitution of the Republic of Poland). It has been agreed that if
the harm was done by giving a legally valid ruling or a final decision, it can be compensated for, after being pronounced as unlawful
during appropriate proceedings. The proceeding was to be initiated
by the claim to declare the legally binding decision being unlawful
lodged at the Supreme Court against legally binding decisions made
- as a matter of principle - in the second instance. The claim, similar
to cassation, was a measure to verify lawfulness of common court
decisions. Having noticed that "multiplying or repeating legal mea15

16

Not because of its legal character and the position among measures of appeal
but because of its character.
T. Ereciński, Odmowa przyjęcia kasacji, Gazeta Prawna 16 (445) of February
7-8th, 2001.
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sures which aim at the same or similar objective is inadmissible"
legislators have conditioned "the appeal to declare the decision
unlawful cannot replace, precede, and supplement cassation". Some
changes in the cassation have to be undertaken in order to secure
uniform procedure of appeal concerning both cassation and claim.
But for such changes introducing a simple effective complementary
system which declares inconsistency with the law of a legally binding decision is not possible.17
Along with introducing the claim to declare the inconsistency with
the law of the decision in force, the cassation was transformed into
an extraordinary measure of appeal which referred, likewise the
claim, to the legally binding decisions. The manifestation of this
change was the simultaneous modification of terminology, i.e. the
current cassation was renamed as cassation complaint. The amendment resulted in reducing to two the number of instances in civil
procedure. Legal measure that referred to the Supreme Court
against court decisions were not covered by the instance system.
According to the above mentioned idea, both appeals form a complementary system of legal control over court decisions. The control, having different aims, is exercised by using different
mechanisms. Actually, cassation complaint enables the exclusion of
the faulty decisions from the spectrum of legal affairs by means of
revoking. The claim to declare the inconsistency with the law of the
legally binding decision is not to lead to the revocation of those, 18
the stability and continuance of which is one of constitutional right
to trial. As a result, the above mentioned claim aims at obtaining a
legal precedent i.e. the decision that the appealed decision is against
the law, which constitutes the ground to initiate an action to claim
for compensation against the State Treasury.
17

18

Justification of draft bill concerning the amendment - The Code of Civil Procedure. Form no 2696. The draft available at
http://orka.sejm.gov.pl/proc4.nsf/opisy/2696.htm.
Exceptionally, art. 42411 § 3 of c.c.p. allows for revoking the appealed decision
if the case while pronouncing was not subjected to judicature of common
courts due to the person or in the case when trial was impermissible.
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As both appeals constitute a complementary system of control concerning the lawfulness of decisions, it was provided that lodging
one of them excludes employing the other. In such a situation the
judgement of the Supreme Court pronounced as a result of cassation complaint is treated as a decision pronounced in the proceedings initiated by lodging an appeal. (art. 4241a c.c.p.).
Nowadays cassation complaint initiates a separate proceeding
which is not a continuation of the case. The latter ends with pronouncing a legally binding decision in common court. That is why,
exemption from court costs and warrant of attorney which occurs in
proceedings in courts of first and second instance do not apply to
the proceedings in the Supreme Court.

Structural elements of cassation complaint
The admissibility of cassation complaint

The admissibility of cassation complaint is dependant on exhausting the course of instance as cassation complaint applies to law
binding decisions which are final in the case pronounced by the
court of second instance. The above regulation emphasises that cassation complaint refers exclusively to decisions of the greatest legal
gravity. What belong to the above category are the decisions by
which the subject matter is adjudicated in examination proceedings,
i.e. judgements in the case and decisions concerning the subject
matter in non-litigious proceedings, and additionally interim decisions finishing the case as a whole, 19 which are given when having
settled about the whole proceeding, the court pronounces that there
are no procedural conditions to examine the case. 20 To lodge an
appeal by means of cassation complaint, it is necessary to exclude
the possibility of continuing the proceedings and giving a decision
concerning the subject matter. If the decision of the court of second
19

20

The judgement of the Supreme Court of November 24 th, 1998, III CZP 44/98,
OSNC 1999, no 5, item. 87.
Similarly: T. Ereciński, Apelacja i kasacja w procesie cywilnym (1996), 104.
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instance does not meet the above requirement, the appeal is dismissed due to the decision that does not allow for dismissal of the
lawsuit.21
Among legally binding decisions which are final and given by the
court of second instance, according to art. 398 1 c.c.p. the following
documents are mentioned in detail:
1) judgements22 (excluding the judgements which revoke the judgement of first instance court and referring the case for re-examination, as the judgements are not final23),
2) decisions rejecting the suit,
3) decisions of discontinuance of the proceedings.
Except the above the cassation complaint refers to:
4) legally binding decision declaring whether the decision of the
foreign court is subject to recognition or not (art. 1148 § 3 c.c.p.),
5) legally binding decisions issuing writ of execution to a foreign
state (art. 1151 § 3 c.c.p.),
6) the decision of the court of second instance regarding recognition
of declaring the enforcement of the decision on the part of the arbitrary court pronounced abroad or the settlement reached in the arbitrary court abroad (art. 1215 § 3 c.c.p.).

21

22

23

The judgement of the Supreme Court of May 24 th, 1999, II 37/99, OSNC 2000,
no 12, item 211.
All kinds of judgements i.e. final, separate, interlocutory, complementary, cumulative are subject to cassation appeal. See among others M. Michalska,
Warunki wniesienia kasacji, Monitor Prawniczy (2001), no 21, 1073, A.
Zieliński, Sporządzanie kasacji cywilnej po nowelizacji KPC, Monitor
Prawniczy (2001), no 1, 10.
The judgement of the Supreme Court of December 18 th, 1996 I CKN 28/96,
OSNC 1997 no 4, item 44.
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The further selection of cassation complaints was made by introducing restrictions concerning the matter (ratione materiae) or
value (ratione valoris).
Taxative catalogue of cases which are not subject to cassation
includes cases which require a quick final of proceedings (e.g. to
protect personal or family rights) or the proceeding of mass nature
which is not complex (the case is subject to summary procedure).
The restrictions respond to public character of cassation complaint
which should initiate the proceeding on condition that private interest is linked to general and social interest. The fact that cassation
complaint is public has contributed to exclusion of admissibility in
the following cases:
- concerning the divorce, separation, maintenance, rental fee or
lease fee, or violating the possession (art. 398 2 § 2 c.c.p),
-concerning penalty for breach of order, employment certificate and
claims, parts of wages paid to workers or financial equivalent (art.
3982 § 2 point 2 c.c.p.),
-explored during summary procedure (art. 3982 § 2 point 3 c.c.p.),
-the judgement declaring the non-existence of marriage or annulling
the marriage when the party contracted a marriage after the judgement is rendered legally binding (art. 3982 § 3 c.c.p.).
In non-litigious proceedings minor cases of no public importance
are excluded from cassation control.24 The cases concern:
-forfeiture of property,
-management connected with co-ownership and usufruct,
-security of inheritance and inventory of the estate, revealing the
items of inheritance, administration of unclaimed succession and
absolution of the executor,
24

J. Gudowski, Kasacja w świetle projektu…, 36.
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- the dissolution of co-ownership and division of the estate on condition that the value of the subject matter is lower that one hundred
fifty thousand zlotys,
- the closure of deposits not withdrawn (art. 5191 § 4 c.c.p.).
In other cases examined during non contentious proceeding the cassation complaint applies only the following in situations provided
for in art 5191 c.c.p.:
1. in the cases regarding domestic relations law, custody and
probation only when the subject matter is adoption and
division of common property after joint property between
the spouses ceases unless the value of the appeal amounts
to no less than one hundred fifty thousand zlotys,
2. in registration proceedings - the decision of the court of
second instance concerning the entry or its deletion from
the register of entities which are subject to registration.
All the cases of public interest may be subject to cassation. Such
cases involve declaring somebody being legally incapacitated, dead
or cases regarding mental health care25 or concerning vital records.
At present, in principle, the cassation complaint is also inadmissible
in executive proceedings26 as well as in bankruptcy and rectification
proceedings.
The second method passed to restrict the admissibility of cassation
complaint are the criteria of value (rationae valoris), which are
based on the assumption that in the majority of cases which pertain
to assets, the importance of the case depends on the amount in controversy.27 Such a time-serving assumption results from the need to
25

26
27

As far as mental health care is concerned, see the judgement of the Supreme
Court of January 25th, 2001, III CKN 1454.00, OSNC 2001, no 7-8, item 116.
Pursuant to the amendment of July 2nd, 2004.
However, in the interwar period it was pointed out by S. Machalski that for the
rich the cases regarding significantly higher amounts may seem minor whereas
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adopt effective measures of negative selection of cases. However,
there is no correlation with regulatory aspect of cassation complaint. Yet it is employed in many legislatures. 28 As a result, the role
of the highest judicial bodies, the functioning of which is more significant than the need to protect private interests, is highlighted.
The amounts that restrict the admissibility of cassation complaint
are as follows:
- 50.000 zlotys in civil cases of inheritance,
- 10.000 zlotys in cases concerning labour law and law on social
security,29
- 150.000 zlotys in non-litigious procedures in cases of division of
common property after the termination of community property on
the part of spouses.
Initiating the cassation proceedings

Cassation procedure cannot be initiated ex-officio i.e. by the
Supreme Court. The party (the participant) of the proceedings 30,

28

29

30

for the destitute significantly lower amounts may constitute fortune. Por. S.
Machalski, Jakich zmian można dokonać w k.p.c., aby uniknąć zaległości w
Sądzie Najwyższym?, Głos Sądownictwa (1938), no 3, 216.
For example in France, Austria, Spain, Switzerland, Singapore (T. Ereciński,
Selekcja kasacji (supra, n. 98), 96, L. Hofmann [in:] International Civil Procedure, vol. 1, (supra, n. 123), 38, A. Vinal, G. Naeglli, G. Nater-Bass, M.
Orelli, N. Herzog, [in] International Civil Procedure, vol. 2, ed. Ch. Campbell
(2007), 209, 293, T. Frad, G. Asokan, J. Low, [in:] International Civil Procedure (supra, n. 95), p. 69, 651).
Lower rate of admissibility in cases concerning labour law and law on social
security is justified by social aspects and the need for providing special care of
the elderly, sick and employed. To a great extent such care is a public responsibility.
This is an expression of direct continuation of universal admissibility of cassation, as a measure of appeal which initiates the proceedings at the Supreme
Court as a court of the third instance in 1996-2005. This is also the consequence of a normative tradition, which existed in Poland even before II World
War, and which says that to start cassation proceedings the initiation of the par-
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intervening party, who joined as an accessory before the termination of the proceedings at the court of second instance, Attorney
General, Ombudsman, Ombudspersons for Children have the right
to lodge the cassation.
The right of the party to initiate the cassation proceedings is not
dependant on prior lodging of a measure of appeal concerning the
decision of the court of first instance.31 It means that the above
mentioned right is not dependant on the party's current stance in the
trial and the party is entitled to it also when the appeal proceedings
was initiated by the opponent. Such conclusion needs to be made
more specific in the situation when there is co-participation during
the proceedings. In the case of substantive joint participation (i.e.
when the rights or responsibilities are common for all participants
or when they result from the same actual and legal bases) the
admissibility of lodging a cassation depends on whether the decision of the court of appeal concerns all participants. First of all, this
is the case when the decision of the court of first instance was
appealed by all participants. If the decision was appealed only by
some of the participants, those who have not appealed can lodge the
cassation complaint only when the court of second instance examined the case to their benefit pursuant to art. 378 § 2 c.c.p. This
problem does not exist in the case of qualified substantive joint participants - uniform ones (with regard to whom, actions taken by one
group have effects on others). Lodging an appeal by one of uniform
participants results in making the decision not legally binding for
the rest, all of them are eligible to lodge a cassation complaint. The
admissibility of lodging a cassation complaint by formal participants who constitute the party of the proceedings due to the legal
similarity of claims is beyond doubt. The right to lodge a complaint

31

ties is necessary. Compare M. Waligórski, Rewizja cywilna według
znowelizowanego k.p.c., Przegląd Notarialny (1952), no 1-3, 60.
M. Michalska, Legitymacja do wniesienia kasacji w postępowaniu cywilnym,
Palestra (2003), no 5-6, 42.
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depends in that case on the appeal of first instance decision for the
benefit of or against formal participants.
Regarding public and legal nature of cassation complaint, the right
was ascribed to the above mentioned entities whose activity is
linked with the protection of general social interest. The entities
comprise of the Attorney General, 32 the Ombudsman, the Ombudsman for Children's Office. Their right to appeal the decision is limited to the extent to which the cassation has been lodged by the
parties (art. 3981 § 2 c.c.p.). It means that the right in that respect is
broader and prior when compared to the right of qualified entities.
Compulsory representation by a lawyer

Trial actions connected with cassation proceedings are subject to
compulsory representation by a lawyer, which is classified as an
obligatory court representation. It means that cassation complaint
has to be made, signed and lodged as well as the party has to be
represented at the Supreme Court by the representative who is a
lawyer or a legal advisor33 who is entitled to act in court.34 When the
party undertakes any of the above actions it has no legal effects.
When the regulations concerning compulsory representation by a
lawyer are infringed, the cassation complaint is inadmissible and is
subject to be rejected. The lack of financial means to pay the professional representative is not a factor securing from negative consequences of personal acts. The party that cannot cover the costs of
32
33

34

And "common prosecutors" who operate pursuant to art. 60 c.c.p.
The obligation does not refer to the party which is a lawyer, a legal advisor,
General Attorney of the Treasury, a judge, a prosecutor, a notary, a professor or
an associate professor of law.
On authorizing the principal should entitle the attorney to lodge a cassation
complaint and represent him at the Supreme Court. In order to do it new powers of attorney should be given. After transforming the cassation in an extraordinary measure of appeal in 2005 "power of attorney to represent in court proceedings does not include being entitled to lodge a cassation complaint and to
take part in cassation proceedings". See the act of the Supreme Court of June
5th, 2008, III CZP 142/07, OSNC 2008, no 11, item 122.
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representation (or the costs of cassation proceedings) is entitled to
legal help of a professional representative appointed by the court.
The introduction of compulsory representation by a lawyer is the
consequence of the procedure of lodging a cassation which has
become formalized. Besides, the formal structure of the cassation
has to meet high requirements. It should be noted that the rule of
compulsory representation by a lawyer, accepted in Polish system
of cassation and introduced also in other countries 35 was not
adopted in a radical form. For example it was not decided to limit
the catalogue of professional entities entitled to lodge a cassation
complaint by listing the lawyers of the Supreme Court.
Formal requirements and the deadline to lodge the complaint

The editing of art. 3984 c.c.p. and the regulation in art. 3986 c.c.p.
concerning the results of formal gaps in cassation complaint clearly
distinguishes requirements of the complaint. On the one hand, there
is a specific structure of the complaint as a document of an appeal
and – on the other - formal requirements linked with every court
document. Present interpretation of the regulations demonstrates
adopting the solution which justifies departure from uniform obligation of incorporating all necessary elements in cassation complaint, which is only a formal requirement.
Structural elements of cassation complaint, listed in the first paragraph of art. 3984 c.c.p. define its character i.e. classifies it as an
extraordinary measure of appeal which leads to initiating cassation
proceedings. The elements that create the cassation complaint cannot be supplemented while the complaint that fails to fulfil any of
the conditions is rejected pursuant to art. 398 6 § 2 c.c.p. Actually,
35

For example, in a French system of cassation complaint exclusively listed
lawyers at the Council of State and The Court of Cassation (avocat au Conseil
d’Etat et á la Cour de Cassation) can represent in court. Those lawyers form
only a small group. Compare T. Ereciński, Kilka refleksji o przymusie
adwokacko-radcowskim, [in:] XX lat samorządu radców prawnych. Księga jubileuszowa, (ed.) J. Żuławski (2002), 57.
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the deficiencies are not formal gaps of cassation complaint as a
court document but the deficiencies result from the unfulfilled
requirements regarding the content. The same stance was adopted
by the Supreme Court which pronounced that the duality of requirements concerning cassation complaint got its normative bases in art.
3984 c.c.p. In the first paragraph of the regulation, the requirements
concerning the cassation complaint as a special measure of appeal
with the emphasis on its significance are listed. The second paragraph encompasses the requirements regarding a court document
(art. 126 - 128 c.c.p.) according to art. 130 c.c.p. Having analysed
the above reasons, there are no doubts that infringement while creating the features of the cassation complaint, which are stipulated in
art. 3984 § 1 c.c.p., are not complemented according to art. 130 § 1
c.c.p. The cassation complaint with such an irrevocable shortcoming is subject to rejection a limine. Shortcomings concerning the
criteria of court document may be implemented within the deadline.
Otherwise, the cassation complaint is not returned but, pursuant to
art. 3986 § 1 c.c.p., rejected.
Non-removable structural requirements of the cassation complaint
are as follows:
1.
the sign of the appealed decision with the information
whether it is fully or partly appealed,
2.

the reference to the cassation bases with the justification,

3.
lodging a motion for evasion or change of the decision with
the information concerning the scope of evasion and change.
From the year 2000 (when preliminary examination was introduced) to May 22nd, 2009 (when the act amending c.c.p. of March
19th, 200936 came into force) the requirement to lodge the motion to
examine and justify the complaint was distinguished in the catalogue of structural elements that cannot be complemented. Pursuant
36

The act of March 19th, 2009 concerning the amendment - The Code of Civil
Procedure (Journal of Laws No 69, item 593).
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to the above mentioned amended act, the requirement was shifted
into paragraph 2 art. 3984 c.c.p. which provided for the rejection
only after the complainant was called to complement the complaint.37 The obligation makes the complainant to present arguments
for the complaint being examined, whereas the justification does
not only have to refer to the preliminary presumptions mentioned in
art. 3989 § 1 c.c.p. but also have to substantiate them. The presentation of the circumstances, being a crucial requirement of cassation
complaint, is also an entitlement of the party who can give argumentation which shall be examined by the Supreme Court on preliminary examination of the complaint that checks the admissibility
of being heard. It is connected with the present model of cassation
in which the complaint is examined on the bases of classified
grounds. However, it should be emphasized that the complainant's
argumentation is not binding for the Supreme Court. Therefore,
when there are circumstances for examining the complaint other
than those presented by the complainant, the complaint cannot be
rejected.
Cassation complaint has to meet formal requirements necessary for
all court documents. The cassation complaint should include:
- designation of the Supreme Court which examines the case, of the
court which refers the case as well as of the court which gave the
appealed decision,
- designation of the parties, its statutory representatives and attorneys,
- indication of file reference number,
- designation of the kind of document by assigning the title "cassation complaint",
37

As a consequence the discussed requirement is ascribed quasi structural fea tures which result from joining a structural requirement with its formal aspect.
Compare T. Zembrzuski, Skarga kasacyjna. Dostępność w postępowaniu cywilnym (2011) 281.
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- indication of the value of an object which is the subject of appeal
(in cases concerning property rights),
- the signature of the attorney (or the signature of the party if it is
included in the catalogue of entities to which compulsory representation by a lawyer does not apply).
Not having met any of the above requirements occurs when some
formal aspects are neglected. The missing elements are to be provided within one week. Otherwise the complaint shall be rejected.
Another requirement similar to structural requirements is the time
limit to lodge a cassation which is within two months from the day
the decision with the justification was delivered to the complainant.
The admissibility of cassation initiated by the party in the proceedings is dependant on prior lodging of the so called "the announcement of the cassation complaint"38 i.e. the motion to prepare the
justification of the decision of second instance court and to deliver
its copy along with the justification. 39 As a result of the motion, the
party is provided with the decision along with the justification
which is a condition to give the deadline for lodging a cassation.
The two-stage structure concerning the time limit initiated by the
party representing cassation control40 does not apply if the cassation
is lodged by the Attorney General, the Ombudsman, and the
Ombudsman for Children's Office. The above entities can effectively initiate cassation proceedings within six months from the day
when the decision comes into force; when the party demanded the
delivery of the decision with the justification - from the moment of
delivery of the decision to the party.
38

39

40

Compare the judgement of the Supreme Court of April 19 th, 1999, II 23/99,
OSNC 1999, no 11, item 195 and of August 26th, 2008, I CSK 342/08, not published.
The motion as a procedural act is not connected with the proceedings at the
Supreme Court but with the proceedings of appeal where the compulsory representation by a lawyer does not apply.
Compare T. Zembrzuski, Skarga kasacyjna…, 228.
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Legal bases for cassation
Cassation complaint as a measure of appeal verifies if the appealed
decision does not violate the law. The legal bases of cassation i.e.
violation leading to appeal is the core of cassation complaint.
Adopting de lege lata the list of violations means that there is limited system of cassation in Polish proceedings. Thus, only some
violations are controlled by the court of cassation. At present the
system is to check whether the decision is against the law. The following elements are taken into account:
-the violation of property rights by incorrect interpretation or misapplication,
-the violation of regulations concerning the proceedings, if the
problem affects the decision significantly.
Violations indicated by the complainant have far-reaching consequences. First of all, the way and scope of cassation control concerning the decision in the court of second instance is provided.
Supreme Court's jurisdiction examining the cassation complaint
limits the above bases of cassation. It means that due to the violation on the part of the appeal court which was not indicated by the
complainant but found by the court of cassation, which was
assigned ex officio, the complaint cannot be accepted. The statement needs to be made more specific as there are special gross violations of procedural law listed in art. 379 c.c.p. The significance of
those violations is so far-reaching that the proceedings may be clas-
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sified as invalid.41 The reasons are examined by the assigned court
ex officio.
The above mentioned bases of cassation influence the kind of decision- cassation or change of the decision in case the complaint is
accepted.42 Procedural violations justify the appealed decision being
revoked. When substantial rights are violated, it is possible to
change the appealed decision.
According to the bases of cassation the problems in an appealed
decision are formulated and specified by indicating the regulations
violated. It is a structural requirement which is controlled when its
formal aspects are checked. Substantive assessment of the above
bases is undertaken when the cassation complaint is examined.
The above mentioned bases apply also to qualified entities. The
Attorney General has to indicate that the basics of the legal system
were violated when the decision was pronounced. The Ombudsman
and the Ombudsman for Children's Office have to state that constitutional, human, citizenship and children's rights were infringed.

Preliminary examination in cassation proceedings
The examination of the complaint, including control over the legitimacy of cassation bases, has to be preceded by the assessment of
41

42

The violations include:
1. the examination of the case despite the inadmissibility of recourse to law,
2. no capacity to be a party in court proceedings or no proper authorization
for the attorney,
3. res iudicata and lis pendens,
4. the composition of the court violates the law or the judges who pronounces are subject to be excluded pursuant to the act (iudex inhabilis),
5. the party is denied the right to defend,
6. district court pronounces the decision in a case in which regional court
should apply (with the exclusion of the criterion of value of the controversy).
E. Gapska, Wady orzeczeń sądowych, (2009), 190.
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admissibility of the complaint and prior assessment of missing formal aspects. Meeting formal and structural requirements of cassation complaints and quoting circumstances, which justify the
examination of the complaint, secures the rejection of the complaint. Each cassation complaint qualified as admissible and effectively lodged is obligatory in preliminary examination. The
activities undertaken by the Supreme Court concerning the procedure of preliminary examination, including some substantive opinions, does not constitute the examination of the complaint. The
examination is about checking the legitimacy of cassation bases.
The Supreme Court at a closed hearing with one judge present
decides on accepting or rejecting the cassation complaint to be
examined. One-person composition was justified by the need to
simplify and facilitate the proceedings in the Supreme Court in
order to reduce social costs of growing number of cassations.
The Supreme Court gives a judgement in respect whether the cassation complaint is accepted or rejected to be examined. The judgement is non-actionable and after signing it is binding for the
Supreme Court. The judgement requires a written justification.43
Pursuant to article 3989 § 1 c.c.p. the Supreme Court accepts the
cassation complaint to be examined if there is a serious legal issue
(point 1), there is a need of legal interpretation of regulations that
raise doubts or provoke inconsistency in judicature (point 2), there
is invalidity of proceedings (point 3) or when the cassation complaint is clearly justified (point 4).

43

As a result of "the intervention" of Constitutional Tribunal which by its judgement of May 30th, 2007 pronounced unconstitutionality of regulation, introduced by the act of December 22 nd, 2004, which waives the obligation of justifying judgements that reject the cassation complaint to be examined by the
Supreme Court (SK 68/06, OTK-A 2007, no 6, item 53). Before the act came
into force and due to the lack of clear regulations, it was stated that the judge ment of rejecting the complaint should be briefly justified.
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Legal issue may be classified substantial when it is significant for
the evolution of law or it constitutes a precedent to adjudicate in
similar cases. However, social aspect of the case does not influence
its significance as such criterion is subjective and dependant on
socio-economic changes. Legal aspect considered important may
refer to material and legal as well as procedural problems.
Presentation of circumstances justifying the examination of cassation complaint because of crucial legal aspect is based on formulating it. The statement in the cassation complaint, legal status of
which needs to be stated and explained is not sufficient. What
should be proved are crucial doubts concerning law interpretation
and application present in the case which need to be decided.
The next element of preliminary examination refers to the need of
law interpretation which raises serious doubts or law interpretation
which provokes inconsistencies in judicature. There is no need for
interpretation of legal regulations when they were clarified in existing judicature, in particular - the judicature of the Supreme Court.
Yet, the existence of specific judicature not always excludes the
need for interpretation. In fact, it is possible to present arguments
for necessary changes in judicature. The presentation of circumstances, which justify the acceptance of cassation complaint to be
examined, is linked with indicating which regulations need to be
interpreted and what serious doubts are about the case. Indicating
"inconsistencies in court judicature", including inconsistencies of
the Supreme Court, should happen by reporting accessible decisions
especially those announced in a formal documents and discussed in
secondary sources. The inconsistency in court judicature can be
identified neither with dissimilarity of decisions concerning rights
to benefits nor with divergence in interpreting or the application of
regulations by the first or second-instance court concerning the
same case.
Among numerous issues regarding the introduction of preliminary
examination the problem of "self-evident legitimacy" concerning

vol. 6, Law and Forensic Science 83

cassation complaint is worthy of attention. It occurs when indicated
cassation bases prima facie deserve to be taken under consideration
according to an average lawyer. It applies to situations in which the
presence of mistakes, which the complainant refers to, is doubtless
or when they surely affected the appealed decision or when the
charges prove the measure of appeal.
In order to explain the concept of "self-evident legitimacy" of cassation complaint Supreme Court stated that it occurred when:
- it is doubtless and noticeable for each lawyer, without the need of
further judicial analysis of legal relation without checking and evaluating evidence,
- substantive or formal law clearly allows lodging claims or when
the legitimacy is surely undeniable,
- parties' statements are highly probable,
- parties' statements are in accordance with fundamental or universal legal regulations.
The issue of the legitimacy of cassation complaint requires the evaluation of its bases and their justification. As a consequence the
Supreme Court has to give opinion at the stage of preliminary
examination of the complaint. The elements of case hearing on its
merits occur in the course of preliminary examination to a lesser
extent than during the main examination. However, preliminary
examination is preventive, which aims at giving a decision that substitutes a hypothetical final decision.

Hearing of the cassation complaint
When the formal stage of control regarding the cassation complaint
and the procedure of preliminary examination ends, the complaint
is referred to be heard. The Supreme Court hears the complaint by a
group of three judges on the merits during a closed door hearing.
The regulation results from the assumption that examining whether
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the decision is in accordance with the law does not require a trial
and the presence of the parties. The complain may be examined
during the trial if the complainant asked for that in a case in which
there is an important legal issue as well as there are some other factors contributing.
The scope of the cognition of the Supreme Court examining the
cassation complaint has its limits marked by the classification of an
appealed decision, cassation bases and the range of appeal (i.e. the
indication whether the whole or part of decision was appealed). The
court of cassation considers the invalidity of decision in the proceedings ex officio. The reason of invalidity may clearly be
expressed by the complainant as one of cassation bases (namely
gross infringement of regulations). However, no reference to the
above mentioned bases does excuse the Supreme Court from the
obligation of examining it ex officio. The examination applies only
to the appealed decision within the limits it has been appealed. It
means that if the decision of the court of second instance was partly
appealed and on examining the court of cassation concludes that the
reason of invalidity refers to the whole proceedings in the court of
second instance (for example when it was conducted despite the
inadmissibility of court proceedings), the decision cannot be
revoked because of that in the part that was not appealed. The
Supreme Court cannot decide in that respect.
The limits of cassation complaint are not defined by an application
for annulment or both annulment and the change of an appealed
decision contrary to the judgement of the Supreme Court. The legitimacy of the application depends on the legitimacy of cassation
bases. However, the above mentioned application is binding concerning the annulment and change which are demanded, i.e. in other
words, concerning the scope of appeal. Thus, it is impossible to
annul or to both annul and change a part of an appealed decision,
which was not questioned.
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Judgements of the Supreme Court
Regarding the course and organization of the proceedings in the
Supreme Court, the first decision that can be made concerning the
cassation complaint is its rejection. Even second instance court
which gave the appealed decision and where the cassation complaint is lodged can decide on its rejection. The above court formally verifies the accuracy of the complaint which is rejected
when: 1) despite being asked, the complainant does not provide
missing formal elements of the complaint, 2) despite being asked
to, the complainant does not provide a structural element of the
complaint by filing an application to accept the case to be examined
(i.e. the procedure of preliminary examination), 3) the court states
that other structural elements of the complaint were not met, 4) the
complaint was lodged after the time-limit was exceeded, 5) proper
fees were not paid, 6) there are other reasons not to accept the complaint. The Supreme Court may adjudicate to reject the cassation
complaint when it was rejected by the court of second instance.
When the decision concerning the rejection of cassation complaint
was made in the court of second instance, it may be appealed to the
Supreme Court by measure of complaint.
Another decision which causes that cassation complaint is not
accepted to be examined is made during the preliminary examination. Then matters of public policy are not considered legitimate.
Such decision is non-actionable.
Among judgements of the Supreme Court concerning the cassation
complaint, the code of civil procedure enlists:
• the rejection of complaint, if there are no justified bases or if
the appealed decision despite faulty justification is legal,
• and as a result of accepting the complaint:
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•

the rejection of an appealed decision in part or in whole,
and referring of the case to be re-examined by the court
which adjudicated or other court of the same instance,

•

the rejection of an appealed decision in part or in whole as
well as the decision of first instance court and referring of
the case to be re-examined by the court or other court of the
same instance,

•

the revoking of decisions in the case (decisions on the merits in non-litigious procedure) and the rejection of claim
(the application in non-litigious procedure) - if there was
the bases the reject the claim (application) from the beginning of the proceedings,

•

the revoking of decisions in the case (decisions on the merits in non-litigious procedure) and the dismissing of proceedings - if there was a basis to dismiss the proceedings,

•

the revoking of an appealed decision and its change, by a
different decision on the merits - if the substantive law was
infringed.

As a result of a cassation decision, the court, to which the case was
referred so as to be re-examined, the case is examined by different
composition of judges who observe law interpretation of the
Supreme Court.

Conclusion
Consistently conducted transformation of the Polish cassation system debunked the myth that the Supreme Court is a remedy that
guarantees redressing mistakes made in the course of examination
by the court of first and second instance. Such a belief was a typical
reaction of Polish society, which after political transformations after
1989 was looking for a counterbalance to former control exercised
by people's government among new accessible legal measures. In
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1996 cassation was restored and it became an opposite of former
extraordinary appeal which had no party's discretion. Widely accessible cassation was treated as a remedy for unfavourable decisions
of common court. The consequences of such situation have two
dimensions. First, the function performed by the Supreme Court of
supervising judicially court actions was hampered. Meanwhile,
common accessibility of cassation became a threat in itself for
effective functioning of the Supreme Court which was burdened
with minor and legally uncomplicated cases. 44 Political and practical reasons have led to regular curbing of accessibility of cassation.
In accordance with recommendations proposed by the Committee
of Ministers of the Council of Europe and following foreign models45, pursuant to the amendment of May 24 th, 2000, the institution
of preliminary examination was introduced in order to regulate the
accessibility of cassation46 (cassation complaint at present). Thanks
to the procedure of preliminary selection of cases, 60- 70% of
passed complaints are not accepted to be examined. 47 Besides the
44

45

46
47

In the Civil Chamber of the Supreme Court it has led to excessive workload
which amounted to 5000 cases at the end of 1999 and even 8000 cases at the
end of 2000. Compare: J. Gudowski, Kasacja w świetle projektu…, 40.
For example in France complaints not based on serious grounds to be appealed
are not accepted to be examined as inadmissible ones (non fondés sur un
moyen sériex de cassation) (art. 1014 du Code de procédure civile). In Italy the
complaint is inadmissible in case of a serious legal issue or in case of being
clearly groundless (Il ricorso è inammissibile:1) quando il provvedimento impugnato (…) 2) quando è manifestamente infondata) (art. 360bis Codice di
procedura civile), German (or similarly Austrian) appeal can be accepted to be
examined if any of the conditions is met: there is a legal issue of great significance, the admissibility of cassation is going to contribute to the development
of legal system and judicature is to be made uniform (see L. Rosenberg, K.H.
Schwab, P. Gottwald, Zivilprozessrecht, München (2004), 994, E.M. Bajons,
Austria, [in:] Recourse against Judgements in the European Union. Voies de
recours dans l’Union européenne. Rechtsmittel in der Europäischen Union,
(eds.) J.A. Jolowicz, C.H. van Rhee, (1999), 36).
T. Zembrzuski, Skarga kasacyjna…, 506.
Ibid. Data for years 2006-2010 according to studies published in the Bulletin of
the Civil Chamber of the Supreme Court. After having introduced preliminary
examination, the excessive workload decreased. At the end of 2003 and 2010 it
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above factors, both absolute compulsory representation by a lawyer
and the exclusive use of legal bases indicated by the act so as to
ground the complaint have an effect on the accessibility of cassation
complaint.
The picture of the above restrictions, along with an extraordinary
nature of cassation complaint as a measure available outside the
system of instances, leads to a conclusion that its accessibility is
treated as a special entitlement. However, at the beginning its function was the reverse. The scope of legal activities undertaken by the
Supreme Court is limited due to the structure of cassation proceedings when the Court examines the cassation but not the case itself.
In the system of legal protection shaped by new regulations, the
role of cassation complaint was limited to deciding on issues of
common law exclusively and of crucial social importance. The
analysis of changes that have been introduced since 2000 proves the
intention to limit the number of cases in which decision in highest
instance was demanded. The accessibility of cassation and its exclusion from course of instance was defined in the legislature as there
was a necessity to facilitate the judiciary and to refute a belief that
only the Supreme Court can thoroughly explain all the circumstances of the case according to the conception of truth propagated
by the complainant. However, the role of the court of cassation is
not searching wonderful measures which prevent the defectiveness
of the judiciary in Poland, the standard of which depends more on
the quality of judicature and right qualifications of judges of all
instances. The role of the court of cassation is to guarantee the uniformity of law application by supervising decisions of the cases
which would lead to severe legal and social consequences.
amounted to over 1600 cases and at the end of 2004 and 2009 - 1402, and 1227
cases respectively, at the end of 2005, 2006, 2007, and 2008 - less than 1000
cases appeared. See statistic data published in the Bulletin of the Civil Cham ber of the Supreme Court, (ed.) J. Gudowski, E. Stan-Stanik, 2005 no 1, 2006
no 1, 2007 no 1, 2008 no 1, 2009 no 1, 2010 no 1 i 12.
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Abstract: The principle of equity as the basis of the public authority’s liability for
damages can be seen as an emanation of the general principle of equality of public
burdens. The state’s liability for tort according to the principle of equity was introduced in Poland for the first time in the act from 1956 on the State’s liability for
damages done by the state functionaries. Respects of equity assume an assessment
of the situation when the damage occurred through the prism of moral convictions
and axiological principles consolidated in the society and accepted in the legal system. The assessment of the validity of adjudication for damages should consider
both the objective circumstances of the matter and the injured person’s situation.
Liability comes into play in the situation when the damage was done by the action
of an organ of public authority which was according to the law. The exceptional
character of liability determines limiting it only to the injuries on a person, which
is justified by the special character of goods included within compensation protection.
Keywords: liability for tort – public authority’s liability – principle of equity –
principle of equality of public burdens – general clauses

Introduction
Among the three principles of liability for tort – guilt, risk and
equity – accepting the latter one as justification of liability for damages is of a rather special character. Usually, the problem concerns
the situations in which neither the principles of guilt nor risk can be
applied and yet, burdening a definite entity with an obligation to
repair the damage for the benefit of the injured party is justified by
equity, or according to a different terminology – by the principles of
social life1.

1

W. Czachórski, A. Brzozowski, M. Safjan, E. Skowrońska-Bocian,
Zobowiązania. Zarys wykładu, Warszawa, 2007, p. 232.
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In the broad perspective the principle of equity as the basis of the
public authority’s liability for damages can be seen as an emanation
of the general principle of equality of public burdens. In many legal
systems it constitutes the axiological justification of the liability for
the damage caused in the course of the lawful exercise of the
official authority. This idea was for the first time formulated in the
French and German law.
The principle of equality of public burdens (l’égalité devant les
charges publiques) follows from the gereral rule of equality. Every
citizen fundamentally must be ready to bear the burdens arising
from the actions of the public service, as every citizens benefits
from those actions. These burdens should however be borne by all
in an equal measure. The public administration should avoid
imposing excessive burden on a particular individual. When such an
excessive burden happens to be unavoidable, a breach (la rupture)
of the equality of public burdens arises and in consequence the
obligation to compensate by the state The duty of compensation
arises only in case of a sufficiently serious infringement of the rule
of equality. This means that not just a causal link between the acts
of the public authority and the damage occured must be
demonstrated, but also a special, exceptional character of the
damage. The damage must affect the concerned party in a special
way – the size of the burdens and the damage caused by them must
exceed the normal measure accepted in the light of the rules of
social coexistance in the particular society2.
2

R. Chapus, Droit administratif général, Tome 1, Paris, 2001, p. 1363-1373; M.
Fromont, Das Staatshaftungsrecht in Frankreich, i n : Entwicklungen im
Staatshaftungsrecht, ed. F. O. Kopp, Passau, 1982, p. 76-77; Y. Gaudemet,
Traité de droit administratif. Tome 1. Droit administratif général, Paris, 2008,
p. 803-805 ; P. N a c i m i e n t o , Gemeinschaftsrechtliche und nationale
Staatshaftung in Deutschland, Frankreich und Italien, Baden-Baden, 2006, p.
122-128; M. Paillet, La responsabilité administrative, Paris, 1996, p. 156-167;
P. Senkovic, L’évolution de la responsabilité de l’Etat législateur sous l’influence du droit communautaire, Bruxelles, 2000, p. 189-209 ; J. Waline, Droit
administratif, Paris, 2008, p. 473.
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The concept of Lastengleichheitprinzip is a German equivalent of
the French idea of l’égalité devant les charges pu Allgemeines
Verwaltungsrecht bliques. It forms the basis of the so-called
allgemeiner Aufopferungsanspruch – the general concept of the
compensation for a special sacrifice to the community. Similarly to
its French equivalent, this principle provides that as much as every
citizen has a duty to bear the public burdens, at the same time she is
entitled for compensation in case of being forced to make a special
sacrifice to the community. Again it should be stressed that not
every damage to legally protected goods gives rise to the right to
compensation. There is a requirement to demonstrate the
extraordinary character of the damage, which finds expression in
the strict delimitation of the circle of persons entitled to compensation as well as in the requirement of extraordinary severe character
of the damage (Sonderopfer – a special sarifice to the community) 3.
The basis of a public authority’s liability for damages according to
the principle of equity is settled in Poland pursuant to Article 417 2
of the Civil Code, according to which if through the legal performance of an act of a public authority a damage was done to a person, the injured party can demand a complete or partial reparation
or financial compensation for the damages caused. Such damages
may be claimed under principles of equity when the circumstances
so require it, and especially when the harm causes the injured person to be unable to perform any work or given the latter’s difficult
material situation.

3

N. Achterberg, Allgemeines Verwaltungsrecht, Heidelberg, 1986, p. 732-733;
W. Kluth, in: H. Wolff, O. Bachoff, R. Stober, Verwaltungsrecht. Band 2,
München, 2000, p. 635-637; H. Maurer, Allgemeines Verwaltungsrecht,
München, 2006, p. 773-779; P. Nacimiento, op. cit., p. 85; F. Ossenbühl,
Staatshaftungsrecht, München, 1998, p. 136-138, 146; W. Rüfner, in:
Allgemeines Verwaltungsrecht, ed. H.-U. Erichsen, Berlin-New York, 1995, s.
609, p. 648-649; H.-D. Sproll, in: S. Detterbeck, K. Windhorst, H.-D. Sproll,
Staatshaftungsrecht, München, 2000, p. 313-318.
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Outline of the history
The state’s liability according to the principle of equity has a fairly
long tradition in Poland. It was already introduced in the act from
15 November, 1956 on the State’s liability for the damages done by
state functionaries4. Article 5 of the act provided for the possibility
of granting the injured person a complete or partial compensation
even in cases where no basis for the state’s liability existed according to the regulations of civil law if as a consequence of the actions
of a state official the injured person suffered a bodily injury, health
disturbance or a family lost their main bread winner, and respects of
equity, particularly the inability of the injured person to do work or
the latter’s difficult material situation speak in favour of reparation
of damages. The text of this footnote, with slight editorial modifications, is found in Article 149 of the Civil Code from 1964 5. When
Article 77 item 1 of the Constitution from 19976 came into force, it
did not introduce any more serious changes in this respect, apart
from an unequivocal settlement of the doubts appearing in jurisdiction and doctrine whether Article 419 of the Civil Code is applicable only in case of damages done by an illegal, though non-culpable
act, or also in the case of acts that cannot be ascribed the features of
illegality. Constitutional Altering the fundamental rule of public
authority liability only on the illegality of causative behaviour, the
Constitution clarified that the exceptional norm of Article 419 is
applicable for so-called legal damages7.
4
5
6
7

Journal of Laws no. 54, item 243.
Journal of Laws no. 16, item 93, with later changes.
Journal of Laws no. 78, item 483, with later changes.
M. Kępiński, R. Szczepaniak, O bezpośrednim stosowaniu artykułu 77 ust. 1
Konstytucji, „Państwo i Prawo”, 2000, vol. 3, p. 83; G. Bieniek,
Odpowiedzialność Skarbu Państwa za szkody wyrządzone przez
funkcjonariuszy po wyroku Trybunału Konstytucyjnego z dnia 4 grudnia 2001
r. , „Przegląd Sądowy”, 2002, vol. 4, p. 20; J. Kremis, Skutki prawne w
zakresie odpowiedzialności odszkodowawczej państwa na tle wyroku
Trybunału Konstytucyjnego, „Państwo i Prawo”, 2002, vol. 6, p. 45; B. Wię-
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General structure of the responsibility
The construction of liability according to the principle of equity is
based in principle on the classic, three-element formula of tort
(causative act, damage, causal nexus); however, in all particular
prerequisites, specific features can be seen which determine the
special character of liability under discussion. However, the additional element that requires the case to be judged through the prism
of the principle of equity is the most essential.
The supra-legal reference in the form of a general clause, which is
of key importance to the discussed regime of liability, has undergone an evolution, which made a specific circle. The act of 1956
refers, maybe carried away by the momentum of pre-war traditions,
to the respects of equity. This is even more remarkable because the
then binding regulations of the General rules of civil law 8 contained
a general clause of “the principles of social life.” Article 419 of the
Civil Code already used a new formulation. The clause of the principles of social life was directly taken from the Russian legal system and hence it was strongly imbued ideologically. A departure
from the traditional clauses referring to supra-legal moral judgements was connected with an attempt to adapt the social and legal
reality to the new ideological and political requirements9. Over the
course of time, the ideological pressure disappeared and jurisdiction
and doctrine gave the principles of social coexistence, the content
of which was closer to their traditional counterparts.
After 1990 that process almost led to the obliteration of content limits between the traditional clauses and the principles of social life.
As viewed by Z. Radwański, the clause of the principles of social
life – according to the democratic rules of a legal state and man’s

8
9

zowska, Odpowiedzialność cywilna na zasadzie słuszności, Warszawa, 2009, p.
178-179.
The act from 18.7.1950; The Journal of Laws no. 34, item 311 with changes.
M. Safjan, Klauzule generalne w prawie cywilnym (przyczynek do dyskusji),
„Państwo i Prawo”, 1990, vol.. 11, pp. 48-49; B. Więzowska, op. cit., p. 71.
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freedoms respected by the former – refers to the values that are
commonly recognized in the culture of our society and which are at
the same time the heritage and an element of European culture 10.
Despite the unifying tendencies, the literature drew attention to the
need of returning to traditional clauses, which in the light of the
new content of reference included in the clause of the principles of
social coexistence had a more symbolic dimension, through the cutoff from the meanings originally granted to this clause which were
connected to socialist ideology11. The new code regulation of public
authority liability for damages already refers to the traditional reference to the principles of equity.

The general clause of equity
Equity in law constitutes a directive of two kinds. On the one hand,
it is for the state to create just norms of behaviour which are concordant with the socially accepted system of values. On the other, it
is for the law user who while establishing the content of the legal
relation between definite entities by way of an individual act of
application should aim at the consistency of this settlement with the
system of supra-legal assessments.
The reference used in the construction of public authority liability
on the principles of equity indicates the basic function of general
clauses which is expressed in the flexibility of the process of law
application in the static aspect (assessment of a definite case) and
the dynamic one reflected in a gradual, evolutionary transformation
of law12. On the one hand, the above presented evolution of legal
regulation of the state’s liability based on the principle of equity
10
11

12

Z. Radwański, Prawo cywilne – część ogólna, Warszawa, 2009, pp. 46-47.
M. Safjan, op. cit., pp. 56-57, Z. Radwański, M. Zieliński [in:] System Prawa
Prywatnego, Vol. 1, Prawo cywilne – część ogólna, Warszawa, 2007, p. 338, T.
Zieliński, Klauzule generalne w demokratycznym państwie prawnym, „Studia
Iuridica”, 1992, vol. XXIII, p. 206.
M. Safjan, op. cit., p. 51; B. Więzowska, op. cit., p. 70-71.
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points to the evolution of the process of interpreting the regulation
through changing the content of the reference included in the general clause. On the other, a supra-legal reference allows for an individual estimation of each case and a search for the “golden means”,
which is a settlement satisfying the sense of justice stemming from
the socially accepted axiological basis of the legal system 13. This
possibility is especially significant in cases like the one under analysis, where the question is about extraordinary solutions that are
exceptions from the fundamental rule, after all also based on the
compensatory justice, according to which illegal damage calls for
compensation. Respects of equity, however, point out that in specific cases, although the causative action was undertaken in compliance with the law and in public interest, it would not be just (right)
if the burden of this action in the form of a damage in goods especially valued (human life, health) was borne only by the person
directly affected by the intervention. Referring to the principle of
equity makes it possible to catch the moment when the compensation for this damage is required due to the axiological values lying
at the basis of the whole system of law.

The equity as the basis of assessment of claims
Respects of equity assume an estimation of the situation when a
damage occurred through the prism of moral convictions and axiological principles consolidated in the society and adopted in the
legal system14. Estimation of the validity of granting compensation
should consider the criteria of two-fold nature: objective – the circumstances of the event, and subjective ones – the situation of the
injured person himself. With reference to the circumstances, such
13

14

One can see establishing the individual justice of the Aristotle to the concept in
this statement – see I. C. Kamiński, Słuszność w prawie, Kraków, 2003, pp. 34
ff; B. Więzowska, op. cit., p. 23.
M. Safjan, K. Matuszyk, Odpowiedzialność odszkodowawcza władzy
publicznej, Warszawa, 2009, p. 137; A. Szpunar, Odpowiedzialność Skarbu
Państwa za funkcjonariuszy, Warszawa, 1985, pp. 270-271.
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elements as the situation when the damage was done, the motives of
the action undertaken, and the kinds of acts of public authority with
which the causative act is connected should be taken into consideration. Estimation of the situation of the injured person should consider their material and family situation, the kind and size of the
damage, the inability to work, etc. Such a manner of estimating the
validity of claims for compensation allows for the proper balancing
of the proportions between the public interests, reflected in the protection of a certain good in respect of which the activity which is
the source of the damage was undertaken, and the individual interest of the injured person15.
Any assessment of the validity of granting compensation based on
equity criteria should also take into consideration the analysis of the
behaviour of the person injured themselves. The resolution of the
full composition of the Civil Chamber of the Supreme Court from
15 February, 197116 pointed out that “adjudication of compensation
only because of the consequences of the accident cannot meet with
social approval if the injured person suffered a damage as a result of
a non-culpable intervention of the state organs caused by the injured
person’s own behaviour, significantly infringing the principles of
social life. It is not possible to burden the State as the subject of the
national assets and in this way distribute onto the society the burden
of the damage suffered by the citizen who does not want to conform
to the norms of behaviour determined by the regulations of law and
the principles of social life”17. The injured person’s behaviour, espe15

16

17

M. Safjan, K. Matuszyk, op. cit., p . 1 3 8 . Analogously P. Dzienis,
Odpowiedzialność cywilna władzy publicznej, Warszawa, 2006, p. 235; B.
Więzowska, op. cit., p. 201-203.
The directives of the administration of justice and court practice in the liability
of the Treasury as well as the state legal entities for the damages done by the
state’s functionaries; III CZP 33/70, “Orzecznictwo Sądu Najwyższego”, 1971,
vol. 4, item 59.
Also cf. A later decision of the Supreme Court from 5 September, 1980 (II CR
273/80; publ. Computer legal research system LEX, no. 8266), where the
Court expressed the following opinion: „Adjudication of compensation for the
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cially that caused by fault, can then justify the exclusion of liability
according to the principles of equity if the estimation of all circumstances of the matter speak for it 18. This results both from the purposeful statutory interpretation and the systemic one, through the
possibility of applying the regulations concerning the injured person’s contribution to damage (Article 362 Civil Code).

Details of the structure of the responsibility
As mentioned above, although the liability of a public authority on
the principle of equity is based on a tort theory, each of the elements that make the tort are in this case ascribed additional, specific
features.
The specific character of the institution under discussion is already
reflected in the character of the causative act that became the source
of damage. Liability according to the principle of equity finds its
application in the situation when damage is done with a legal act,
which means such that fully corresponds to the legal norms regulating a given scope of the activity of public administration (e.g. regulations concerning the police, the norms concerning rescue
operations, etc.).
Respects of the system’s statutory interpretation require that an
authoritarian action must absolutely be adopted. The application of
special rules of the liability of the state and other entities of public
authority is justified only when it refers to the actions in the sphere
of an empire, where the stronger position of the powerful subject

18

benefit of the person serving the penalty of imprisonment on the basis of the
exceptional regulation of Article 419 of the Civil Code cannot meet with social
approval only in view of the fact that this person found themselves in the living
and health conditions that are worse than those of the persons who do not
infringe the norms of behaviour determined by the regulations of law or the
principles of social life”. Analogously, Supreme Court in the sentence from 6
June, 2001 (V CKN 870/00; publ. Computer legal research system LEX no.
52564).
A. Szpunar, op. cit., p. 260.
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towards an individual is used. This justification is excluded in cases
of damages caused by the activities in the sphere of dominium,
where the public-legal persons act in accordance with the principles
binding to all participants in the conduct of law transactions. These
remarks are applicable both in relation to the liability of the authority according to the principle of risk and according to the principle
of equity, which is confirmed in the wording of Article 4172 Civil
Code. Therefore, the present legal state, unlike the former one, does
not provide for the possibility of applying the discussed regulation
as the basis of liability for the damage done with medical treatment
in public health care institutions, especially in the case of treatments
connected with high risk resulting from new methods of treatments
where the treatment was undertaken not only in the patient’s interest but also in the public interest, as expressed in the necessity of
practical testing of innovative solutions in the context of the development of medicine. In such situations, when on the one hand it is
difficult not only to prove guilt but generally the illegality of the
activity of the medical staff as public functionaries and on the other
it would be wrong to burden the patient himself with the costs (in
the form of damage) of risky, innovative treatments, the equity regulation as the basis of compensation for damages could be applicable towards the Treasury, for the account of which a given health
care institution worked. The activities undertaken by health care
institutions within the frameworks of health services for the benefit
of patients cannot be attributed the authoritarian character, hence
the application of the rules of public authority liability will not be
possible. This also refers to the activities undertaken in the public
interest, e.g. those connected with protective vaccination, which is
why the literature postulates for a system modelled on the solutions
adopted in other countries of the state’s warranty liability for the
side-effects and unpredictable consequences of such activities 19.

19

E. Bagińska, op. cit., s. 301.
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In older literature and jurisprudence it was a questionable issue
whether compensation is due in situations where the activity that
caused the damage was undertaken first of all in the interest of the
injured person ( it mainly referred to cases involving medical treatments). Initially, the opinion prevailed that adjudging damages was
permissible only when the causative act was undertaken in the general interest and not with the aim of protecting the good of the
injured party20. However, that standpoint met with criticism from
part of the representatives of the doctrine, as a result of which the
opposite view prevailed21. As rightly remarked by M. Safjan, marking a demarcation line between the spheres of protecting the individual and the general interests would be difficult in practice. The
protection of the individual interest through the activity of a public
organ is most frequently a sign of competences established in the
interest of a community22. The direct aim of the causative act should
not then be of decisive importance while estimating the validity of
claims for damage based on equity criteria.
The exceptional character of liability based on the principle of
equity decided upon introducing limitations in the sphere of the prerequisite of damage. Liability includes only and exclusively the
damage to a person23, which is justified by the specific character of
goods included within compensatory protection. Attention should
20

21

22
23

Supreme Court in the above mentioned resolution of the full composition of
the Civil Chamber from 15 February, 1971.
J. Kosik, Odpowiedzialność za funkcjonariuszy państwowych w kodeksie
cywilnym z perspektywy trzydziestolecia, „Państwo i Prawo”, 1974, vol. 7, pp.
101-102, H. Paruzal, Odpowiedzialność Skarbu Państwa z art. 419 k.c. w
świetle orzecznictwa Sądu Najwyższego, „Nowe Prawo”, 1970, vol. 7-8, p.
1019.
M. Safjan, K. Matuszyk, op. cit., pp. 134-135.
A significant editorial change between Articles 419 and 417 2 of the Civil Code
should be directed attention to. The former regulation enumerated specific
damages to a person which were subject to reparation – bodily injury, health
disturbance, loss of bread-winner. The new regulation uses a synthetic
definition - an injury to a person, which is considered as a more advantageous
solution from the point of view of the harmed person.
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also be paid to the restrictive statutory interpretation of the scope of
damages included within the claims, which excluded, for example,
the possibility of compensating for damages connected with the
considerable deterioration of the life situation 24.
Postulates appear in literature about broadening the liability of a
public authority on the principles of equity onto material damages
as well25. While evaluating these postulates, attention should be
paid to the fact that such a solution is favoured by international
standards – the Recommendation of the Council of Europe No.
R(84)15 on public authority liability from 1984 does not introduce
such a limitation26. The Polish legal order also lacks any other norm
giving a general basis for claims for damages in case of damages
done by the lawful action of a public authority 27. On the other hand,
voices can be heard that extending the liability of a public authority
based on the principles of equity does not seem possible in the
present social and economic reality 28. Besides, although there is no
general norm constituting the basis of claims for damages to the
property done according to the law of the activity of public authority, there are possibilities of compensating for such damages on the

24

25

26

27

28

Decision of the Supreme Court from 11 August, 1971 (II CR 304/71; publ.
Computer legal research system LEX, no. 6975)
E. Bagińska, op. cit. p. 224; P. Granecki, Odpowiedzialność cywilna Skarbu
Państwa za szkodę wyrządzoną działaniem swojego funkcjonariusza,
„Palestra”, 2000, vol. 11-12, p. 24; E. Łętowska, W kwestii zmian przepisów
KC o odpowiedzialności za szkody wyrządzone działaniem władzy publicznej,
„Państwo i Prawo”, 1999, vol. 7, p. 81.
Drawn attention to by M. Safjan, Rekomendacja No. R(84)15 w sprawie
odpowiedzialności władzy publicznej a stan prawny obowiązujący w Polsce
[in:] Standardy prawne Rady Europy. Teksty i komentarze. Vol.. II. Prawo
cywilne [ed. by M. Safjan], Warszawa, 1995, p. 296 and E. Bagińska, op.cit, p.
224.
J. Parchomiuk, Odpowiedzialność odszkodowawcza za legalne działania
administracji publicznej, Warszawa, 2007 pp. 190 ff.
P. Dzienis, op. cit., pp. 231-232.
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basis of special rules, which is the subject of considerations in
another place of this volume.
Liability according to the principles of equity occurs also on the
condition that respects of equity speak for it. As it seems, adjudication of compensation for the damage can be considered only in case
of bodily injury or disturbance of health (Article 417 2 related to
Article 445 Civil Code). If the violation of other personal goods
(Article 23 Civil Code) was a consequence of the legal performance
of public functions, it does not seem to provide the basis for claims
for a compensation (based on Article 448 Civil Code) 29. Such
claims could not be treated as referring to the respects of equity,
since the latter justify the adjudication of special protection – in the
form of compensation – exclusively to the goods of the highest
value – human health and life. Taking into consideration the character of authoritarian intervention, which is after all undertaken in the
public interest, it should be postulated that the court’s decision in
the question of compensation was preceded by a thorough analysis
of all circumstances of the matter from the point of view of the
principles of equity30.
It should be observed that reparation of damage according to the
basis of the principle of equity can take place wholly or in part,
depending on the assessment of an individual case by the court. As
rightly stated by M. Safjan, not only the appearance of claims for
damage but the height of the compensation as well depend on the
29

30

The same but with different justification Z. Banaszczyk [in:] System Prawa
Prywatnego, Volume 6. Prawo zobowiązań – część ogólna, ed. by A.
Olejniczak, Warszawa, 2009, pp. 856-857.
Generally, earlier jurisdiction treated as exceptional the adjudication of
compensation on the basis of regulations on liability according to the principles
of equity – cf. the decision of the Supreme Court from 4 October, 2002; (III
CKN 1452/00; Computer legal research system LEX, no. 74410). Despite clear
allowing for such a possibility in the now binding regulations, a cautious
approach to the possibility of adjudicating compensation in the case under
discussion seems to be a permanent tendency of jurisdiction.
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assessment of the circumstances from the point of view of the principles of equity31.

31

M. Safjan, K. Matuszyk, op. cit., p. 138.

EL SENTIDO NORMATIVO DE LOS PROGRAMAS DE COMPLIANCE EN
LA ACCIÓN PENAL N. 470 – EL “CASO MENSALÃO”
EDUARDO SAAD-DINIZ
Prof. Dr. de la Facultad de Derecho de Ribeirão Preto de
la Universidad de São Paulo, Brasil

* Artículo publicado originalmente en portugués, en la
Revista dos Tribunais, n. 933, 2013, pp. 151-165. Las citas en
otros idiomas fueron libremente traducidas.
1) Concepto de criminal compliance
La concentración de poder económico de las organizaciones empresariales promovió una serie de transformaciones en las formas de
interpretarse y aplicar el derecho penal económico, especialmente a
partir de los años ’90, con la intensificación del proceso de globalización económica. Frente al nuevo contexto económico, las tesis
tradicionales del derecho penal liberal se vieron cuestionadas por la
pérdida de eficacia frente a los problemas de responsabilización en
el ámbito empresarial. El problema del derecho penal económico ya
no tiene que ver con los postulados clásicos de legalidad e individualización de la culpabilidad, sino con la descripción bien acabada
del comportamiento complejo de los agentes económicos y el nuevo
régimen de necesidad de intervención penal en el ámbito de las
organizaciones empresariales.
Wolfgang Schaupensteiner, una de las principales referencias alemanas en la práctica de los programas de compliance, sitúa el problema echándole un vistazo a la realidad actual: “junto a la
globalización, la corrupción y la criminalidad económica también
experimentaron su auge. La crisis financiera reanimó la seducción
de buscar los beneficios de la competencia por medio de caminos
ilegales. Las leyes anticorrupción se recrudecieron y una rigurosa
interpretación jurisprudencial reforzó la presión bajo la conducción
de empresas en el sentido de la preocupación con un gerencia-
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miento adecuado de riesgo, a fin de garantizar el cumplimiento de
las leyes. Al mismo tiempo, las empresas son cada vez más confrontadas por las reivindicaciones de compliance impuestas por los
agentes de mercado”1.
En el ámbito penal, estudios de criminología económica pueden
auxiliar en la descripción de esa orden jurídica del mercado y precisar el lugar de las empresas en la prevención a la criminalidad económica2. Didácticamente, es posible una observación de tres fases
evolutivas con respecto a los parámetros de regulación del conflicto: 1) regulación privada; 2) regulación pública; 3) co-regulación público-privada. En un primer momento de regulación privada
del conflicto, la comprensión se centra mayormente en la figura del
individuo, a partir del análisis económico de Gary Becker, que trae
al delincuente como homo oeconomicus, cuyo comportamiento en
relación a las normas penales depende de su mayor o menor percepción de lucro3. En un segundo momento, se perciben mecanismos
1

2

3

Wolfgang Schaupensteiner, “Rechtstreue im Unternehmen - Compliance und
Krisenmanagement. Konzertiertes Vorgehen statt einzelbetriebliche
Maßnahmen”.
Disponível:
http://www.schaupensteiner.de/_doc/20100617_Passau.pdf. Acesso:
04.04.2012 (trad. libre).
“Desde esa perspectiva, la empresa no es solo expresión de una realidad social,
sino que también se racionaliza por medio de un concepto de manifiesto valor
instrumental. La empresa es, así, uno de los nódulos esenciales del modo de ser
de las comunidades de las actuales sociedades post-industriales. Ella no es el
lugar donde o por donde la criminalidad económica se desencadena; es, sí, el
topos de donde la criminalidad económica puede advenir. Por lo tanto, tal concepción de las cosas lleva a que la empresa pueda presentarse como un verdadero centro generador de imputación penal”, SHECAIRA, Sérgio Salomão.
Criminologia. 3. ed. São Paulo: Revista dos Tribunais, 2011, p. 224. En un
sentido semejante, SILVEIRA, Renato de Mello Jorge. Direito penal
econômico como direito penal de perigo. São Paulo: Revista dos Tribunais,
2006, pp. 59-60.
La atribución de responsabilidad penal sería correlativa al riesgo asumido por
el negocio, ponderando los “costos del crimen”, BECKER, Gary. “Crime and
Punishment: an Economic Approach”. In: Journal of Political Economy, 1968,
pp. 170 e ss. Para una crítica del análisis económico del derecho penal, TIEDE-
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estatales de regulación, de forma tal que las reacciones penales del
Estado frente a las expectativas económicas pasan a ser entendidas
como mecanismo inductor del crecimiento económico 4. No obstante, una tercera etapa nos permite mayor aproximación entre los
polos individual y estatal, que trae consigo la formulación de un
nuevo padrón regulatorio de “co-regulación público-privada”, la así
llamada “auto-regulación regulada”, combinando procedimientos
empresariales de prestación de deberes de comunicación orientados
por preceptos estatales de fiscalización y directrices de gobernanza.
Desde la perspectiva de Ulrich Sieber, el redimensionamiento del
problema penal económico conforme este nuevo padrón regulatorio
introduciría:
“(...) formas de ‘auto-regulación’ y ‘co-regulación’ (que) posibilitan, en un
mundo complejo, nuevas formas de regulación en el ámbito de la economía.
Eso se torna claro cuando los nuevos corporate codes son vistos, desde una
observación teórico-sistémica, como constitución autónoma de la empresa y
sistemas auto-reflexivos o autopoiéticos (es decir, que se auto-regulan). En esta
consideración – profundizándolo aún más – se realizan el potencial regulatorio
autónomo y a validez jurídica autónoma de la constitución de la empresa de la
que habla la sociología, que también se muestra como ‘derecho sin Estado’.
Esos sistemas de regulación no-Estatales se destacan especialmente por sus
efectos globales”5.

4

5

MANN, Klaus. Derecho penal econômico: introducción y parte general. Trad.
Manuel Abanto Vásquez. Lima: Grijley, 2009, p. 64.
La defensa de un modelo “dirigente” de protección del orden socioeconómico,
direccionado a la promoción del art. 170, CF, es defendida con originalidad por
Leandro Sarcedo: “En el actual momento histórico, en que el planeta observó
su sistema económico sumergirse en una de sus peores crisis sistémicas, debida
en gran parte a la absoluta desreglamentación de los mercados, la preocupación
ora expuesta gana bastante relevancia, ya que solamente la acción política, fundada en la ideología constitucional, es la que podrá dar al orden económico los
contornos necesarios para que se someta a los dictámenes de la justicia social”
(SARCEDO, Leandro. Política criminal e crimes econômicos: uma crítica
constitucional, São Paulo: Alameda, 2012, p. 218).
SIEBER, Ulrich. Compliance-Programme in Unternehmensstrafecht: Ein neus
Konzept zur Kontrolle von Wirtschaftskriminalität. In: SIEBER, Ulrich et al
( o r g ) . Strafrecht und Wirtschaftsstrafrecht Dogmatik, Rechtswegleich,
Rechtstatsachen- Festschrift für Klaus Tiedmann zum 70. Geburtstag. Berlin:
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Ese concepto de criminal compliance atiende en verdad a un
modelo básico, que comprende la adopción de una política de prevención a la criminalidad empresarial y la implementación de
mecanismos de control interno y también externo, más allá de las
estructuras de incentivo al cumplimiento de deberes de colaboración conforme a los preceptos estatales. A partir de ese modelo
básico es que se viabilizan las formas específicas de implementación de la compliance, a depender de la naturaleza del riesgo, de la
adecuación de los mecanismos regulatorios, de las dimensiones de
la empresa y de la complejidad del negocio6, sin limitarse a las políticas de prevención al blanqueo de capitales, y extendiéndose a
otros dominios empresariales, como la compliance socioambiental,
médica o incluso en el ámbito de las relaciones de trabajo.
Independientemente del área de actuación, esas políticas se concentran en la orientación y gestión de la organización empresarial con
base en directrices básicas de gobernanza (deberes de diligencia y
cuidado, lealtad y sinceridad), estimulando la adopción de padrones
diferenciados de comportamiento para el cumplimiento de deber y
para el control de la toma de decisiones en el ámbito empresarial.

2) La “cultura de la responsabilidad penal empresarial”
(Klaus Tiedemann)
La creciente importancia de los programas de prevención a la criminalidad en el ámbito empresarial por medio del cumplimiento de
deberes de colaboración llegó a nuestros tribunales de forma indirecta. En la Acción Penal n. 470 – el “Caso Mensalão” – los debates
con respecto al sentido normativo de los programas de compliance
se dieron por medio de tímidas manifestaciones, sin que pormeno6

Carl Heymanns Verlag, 2008, pp. 458, 476 e ss. (trad. libre).
SCHAUPENSTEINER, Wolfgang. “Grundzüge innerbetrieblicher und
konzertierter Compliance-Management-Systeme“, p. 11. Disponible en:
http://www.schaupensteiner.de/_doc/20101203_Deggendorf.pdf. Acceso en:
04.04.2012.

vol. 6, Law and Forensic Science 107

res de la cuestión hayan sido desarrollados. Sea como fuere, tanto la
evaluación de los resultados en el “juicio del Mensalão” (es verdad
que precoz en vista de las proporciones del fallo recientemente
publicado, 8.405 páginas), cuanto el confronto con sus repercusiones ya habilitaría a afirmar que el escenario brasileño se va alineando a los modelos internacionales de prevención al blanqueo de
capitales.
Las condenas reconocieron la relevancia penal de transacciones
financieras facilitadas por los bancos envueltos, que demostraban
operaciones típicas de blanqueo de capitales, en una “elaborada
ingeniería financiera”. En esas operaciones, esquemas de manipulación de las informaciones prestadas y vínculos con off shores y
paraísos fiscales trajeron un resultado dañino a la sociedad: desvío
de recursos públicos y dinero público malversado en intereses privados. En vista de esas circunstancias de hecho traídas en la
denuncia, se sucedieron las condenas de los dirigentes del “núcleo
financiero”, recurriendo a la figura equiparada del art. 12 de la antigua Ley 9.613/1998. Se admitió con eso la caracterización de la
conducta típica de blanqueo de capitales, extendiendo la relevancia
penal a situaciones de mero incumplimiento de obligaciones de
carácter administrativo.
Por ahora hasta sería posible ya ir diciendo que lo que movió las
condenas fue el ideario de la “relación incestuosa” 7 entre corrupción, organizaciones criminales y blanqueo de capitales, discursos
que efectivamente marcaron el tono de los debates y permearon el
sentido normativo que le fue atribuido a los programas de compliance8. Dan la impresión de espacios de impunidad que dejan a la
7

8

KYRIAKOS-SAAD, Nadim; ESPOSITO, Gianluca; SCHWARZ, Nadine.
“The incestuous relationship between corruption and money laundering”. In:
Revue Internationale de Droit Pénal (AIDP), 83/2012, pp. 161-169.
“Es cierto que los programas de compliance, en vista del enorme potencial dañino del blanqueo de capitales y del propio reproche moral que trae consigo el
dinero sucio, introducen en nuestro sistema antiblanqueo notables avances en
la investigación. En ese sentido, bastante claro es su carácter preventivo. En
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sociedad vulnerable frente al poder de las corporaciones, intensificando las apelaciones morales por una intervención contra la malversación de la ética en la conducción de los negocios, sobre todo
en comportamientos económicos que se valen de intereses públicos
para generar beneficios privados.
Los escándalos que envolvieron el caso y la cobertura ostensiva de
los medios señalan una moralización de las costumbres políticas y
de la corrupción que “histórica y sistemáticamente” ha sido realizada en Brasil. Luego de dejar la Presidencia del Supremo Tribunal
Federal, el Ministro Ayres Britto llegó a afirmar que “el STF reconoció en el juicio de la Acción Penal 470 que hay un modo de hacer
política que es descalificador de la cosa pública” 9. La fuerte apelación moralizante apunta también hacia el recrudecimiento del derecho penal como instrumento de protección de la sociedad contra el
poder de las corporaciones y, según todo indica, le hace señas al
incremento de los mecanismos penales de regulación del mercado.

9

ese sentido, por ejemplo, el derecho penal gana la inteligencia de la prevención
de los riesgos ya en la conducción y gestión de la actividad empresarial. El
problema parece ser, a la vista de muchos, cuando esa preocupación pasa de
preventiva a represiva. En caso de un incumplimiento de la obligación de compliance ¿podría el derecho penal intervenir? Ahora, tesis modernas pretenden ir
más allá de las dificultades de distribución de responsabilidad en las intricadas
redes de administración y alteraciones gerenciales en las sucesivas restructuraciones de las empresas - como sería el caso de la indicación de la figura del
"compliance officer" como garante. Eso evitaría la simple atribución de responsabilidad en virtud de la posición jerárquica del acusado. Hay, todavía, problemas en esa lectura. Tal vez el más significativo de los problemas se relacio ne precisamente con la responsabilización penal por el simple caso de incumplimiento de las reglas de compliance. La ley afirma, expresamente, ser caso
de responsabilidad administrativa. ¿Habría otra forma posible de responsabilidad? La duda permanece en lo que dice respecto a la responsabilidad penal de
los agentes financieros por tal razón, aunque por simples omisión. ¿Sería el
caso de conducta equiparada al blanqueo de capitales?”, SAAD-DINIZ, Eduard o . “Compliance, corrupção e lavagem de dinheiro”. In: Jornal Valor
Econômico, 09.08.2012.
“Ayres Britto defende decisão do STF sobre mensalão em San José”. In:
Jornal Valor Econômico, 06.02.2013.
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En esa misma línea, el Ministro Joaquim Barbosa, “ve poco compromiso de los bancos con el blanqueo”, reclamando que “en
cuanto las instituciones financieras no visualicen la posibilidad de
ser punidas por servir de medio para ocultar valores bajo su responsabilidad, existirá la búsqueda del lucro, que es visto como combustible sobre el control poco comprometido que los bancos hacen de
la abertura de cuentas y trasferencias” 10. A su modo, el ex-Ministro
de la Justicia y defensor de uno de los reos en la Acción Penal 470,
Marcio Thomaz Bastos, al analizar las posibles consecuencias del
juicio para el ambiente empresarial, recomendó a los empresarios el
refuerzo de sus programas de compliance y reestructurar los CEO
de las empresas11.
Para evaluar esa nueva percepción, Klaus Tiedemann sugiere la
observación a partir de una “cultura de la responsabilidad penal
empresarial” (Kultur der Unternehmensstrafbarkeit). Esa percepción se insiere en el contexto más amplio de las transformaciones
advenidas de la sociedad económica, movida por una elevada especialización en la industrialización, proliferación de grandes complejos empresariales y gran movimiento internacional de capitales. Así,
la desreglamentación de los mercados deja de ser interesante para
las operaciones de captación de recursos, protección patrimonial y
preservación de la reputación de la empresa. Tiedemann, llevando
adelante el análisis crítico de esa “cultura de la responsabilidad
penal empresarial”, describe objetivamente que algunas medidas de
armonización de la prevención a la criminalidad empresarial son
importadas e implantadas en los ordenamientos nacionales: a) adopción de nuevos padrones de comportamiento del tipo comply or disclosure; b ) f o r m u l a c i ó n d e c ó d i g o s d e c o n d u c t a
(estructuras de incentivos al comportamiento empresarial); y c)

10

11

“Barbosa vê leniência de bancos com lavagem”. In: Jornal Valor Econômico,
12.03.2013.
“Thomaz Bastos alerta bancos sobre os efeitos do mensalão na jurisprudência”.
In: Jornal Valor Econômico, 20.05.2013.
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modelos de imputación diferenciados en vista del “déficit de organización”12.
No obstante, incluso esa lectura no viene desacompañada de sus
paradojas. Lo que en principio sería la evidencia de un recombinación normativa (y también institucional) para la “nueva defensa de
la sociedad” frente a la criminalidad de los poderosos, revela luego
de mayor reflexión que las normas penales económicas ejercen la
función de integración13 de los mercados, de tal forma que la armonización de las leyes penales económicas promovería entonces la
creación de una identidad de mercado 14, en la misma línea de las
trust based policies (“políticas basadas en la confianza”). Esa creciente especialización de los mercados fue responsable por reforzar
la idea de incertidumbre económica e inestabilidad de la confianza
en las inversiones. Lo que puede llevar a creer que la diferenciación
de las expectativas económicas acabó provocando esta diferenciación también en el ámbito del derecho penal económico.
En último análisis, la ambigüedad de funciones de las normas penales, oscilando entre protección de la sociedad contra el poder de las
organizaciones y la creación de una identidad de mercado remonta
al debate más amplio entre la garantía de la seguridad de las relaciones de negocio versus la restricción de las libertades de actuación en el mercado. El dilema mayor consiste en el hecho de que
restringir la libertad económica de determinadas empresas acaba
12

13

14

TIEDEMANN, Klaus. “Zur Kultur der Unternehmensstrafbarkeit”. In:
QUELOS, Nicolas (org.) Droit penal et diversités culturelles - Festschrift für
José Hurtado Pozo, Basel: Schulthess, 2012, pp. 495-512.
TIEDEMANN, Klaus. Zur Kultur... op. cit., pp. 495 e ss. Mejor ejemplo de
esas rodadas internacionales de negociación sería el caso chileno, que promulgó la muy bien acabada ley de responsabilidad penal empresarial autónoma
(Ley 20.393/2009) en el mismo contexto en que el Chile accede a la condición
de miembro efectivo de la Organización de Cooperación de los Países en Desarrollo (OCDE).
En sentido semejante, SAAD-DINIZ, Eduardo. “O modelo brasileiro de
prevenção à lavagem de dinheiro: as repercussões da Ação Penal 470”. In:
Boletim IBCCRIM, n. 242, 01/2013, pp. 09-10.
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por ampliar la seguridad de los negocios, de forma tal que una restricción de libertad puede generar, también paradójicamente,
ampliación de libertad a las demás empresas.
Incluso cuando sean problemas de difícil resolución, es apenas con
base en esos presupuestos teóricos que se puede alcanzar la delimitación del problema de la determinación del sentido normativo de
los programas de compliance y sus repercusiones en el ordenamiento jurídico-penal brasileño.

2.1. Activismo regulatorio y normativa aplicable
A partir de la observación de esos esfuerzos de alineamiento del
ordenamiento brasileño a la normativa internacional, se puede antever un escenario de vehemente activismo regulatorio del sistema
financiero, en la tentativa de intensificar los mecanismos de control
interno y externo y especializar, de una forma o de otra, la seguridad de informaciones en el ámbito empresarial. En el análisis de las
recomendaciones de las Cartas Circulares del Banco Central del
Brasil (BACEN), por ejemplo, el refuerzo de las medidas de control
a operaciones sospechosas es considerable. Las recomendaciones
de la Carta Circular nº 3.151, de 2004, BACEN, se limitaban a 43
operaciones sospechosas previstas. A su vez, en las Recomendaciones de la Carta Circular nº 3.461, de 2009, y 3.452, de 2012, la incidencia es más del doble, alcanzando el número de 106 operaciones
sospechosas previstas15. Los índices en escala ascendiente, curiosamente, coinciden con los esfuerzos del Judiciario en aplicar el sistema penal brasileño antiblanqueo16. Y ya luego en el inicio de
15

“Coaf divulga nova regra de prevenção à lavagem de dinheiro”. In: Jornal
Valor Econômico, 09.04.2012.

16

Según datos del Consejo Nacional de Justicia (CNJ): “El Poder Judiciario brasileño transformó en acción judicial, en el año pasado, 1.763
denuncias contra acusados de corrupción y blanqueo de capitales y
3.742 procedimientos judiciales relacionados a la práctica de improbidad administrativa. En 2012, la Justicia realizó 1.637 juicios, que resultaron en la condena definitiva de 205 reos. Con esos números, la cantidad de procesos en trámite sobre corrupción, blanqueo de capitales e
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2013, dos nuevas, 3.653 y 3.654/2013, fueron editadas por el
BACEN, igualmente orientadas por la reglamentación del deber de
comunicar operaciones sospechosas 17. Asimismo, la tendencia de
alineamiento a la normativa internacional, especialmente en relación a la “Basilea III”, parece llevar ese escenario de activismo a
otros nuevos marcos regulatorios: “Aunque aún no estén en vigor,
las futuras normas de Basilea III deben impactar directamente en el
cotidiano de las instituciones financieras. En el inicio de marzo, el
Banco Central anunció un paquete de 04 resoluciones y 15 circulares que implantan, a partir del 1º de octubre, las nuevas reglas internacionales previstas a partir del Comité de Supervisión Bancaria. El
objetivo es perfeccionar la capacidad de los bancos de absorber
choques y establecer nuevos padrones con relación a la cantidad y
calidad del capital propio, buscando inhibir la probabilidad de eventuales debacles del sistema financiero en momentos de crisis”18.
Otras normas también son aplicables a los programas de compliance, a ejemplo de la Resolución del Consejo Monetario Nacional
n.
2.554/1998
(art. 1º, § 2º: responsabilidad dela dirección y art. 6º, I e II, adopción de controles adicionales) y la nueva Resolución del COAF
(Consejo de Control de Actividades Financieras) n. 020/29.02.2012
y n. 024, de 16.01.2013, que implementan política de prevención
por la imposición de deberes a las personas jurídicas y traen procedimientos a las personas físicas no sometidas a la regulación de

improbidad llegó a 25.799, en fines del año pasado”. “Justiça condena
205 por corrupção, lavagem e improbidade em 2012”. Disponible en:
http://www.cnj.jus.br/noticias/cnj/24270-justica-condena-205-porcorrupcao-lavagem-e-improbidade-em-2012, Acceso: 24.05.2013.
17

18

SILVEIRA, Renato de Mello Jorge; SAAD-DINIZ, Eduardo. “Circulares do
BC e lavagem de dinheiro”. In: Jornal Valor Econômico, 08.04.2013.
In: Valor Especial: Gestão financeira. Atuação estratégica: os novos desafios
do executivo de finanças, p. 19, 04/2013.
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órgano propio regulador, con el problema da consultoría
del art. 14, § 1º, Lei nº 9.613/98.19
Por fin, en la Nueva Ley de Blanqueo (12.683/2012), los programas
de compliance advienen de las políticas de incentivo a la adopción
de sistemas de inteligencia e información sobre operaciones sospechosas de blanqueo de capitales. Los principales mecanismos con
respecto a eso son: a) art. 10, III y IV, adopción de políticas de prevención; b) deberes de comunicación del art. 11, II y III; c) delimitación de la responsabilidad del empresario dirigente e d) indicación
del compliance officer20.

3) Principales referencias a los programas de compliance
en el Fallo de la Acción Penal n. 470 – “Caso Mensalão”
Dada la necesaria reserva en cuanto a las dimensiones del fallo
publicado, que efectivamente dificultan una aprehensión científica
con el rigor necesario, las principales referencias a los programas de
compliance21 indican un cuadro genérico en el que las funciones de
19

20

21

“Ocurre que las normas en discusión no son meras recomendaciones, sino determinaciones de jus cogens, cuyo desprecio resulta en la imposición de pesadas sanciones administrativas (en un valor de hasta R$ 20 millones) y, a depender de la orientación judicial, podrán incluso implicar en condenación criminal
por la participación en el blanqueo de capitales. Por eso, la indeterminación es
preocupante y la taxatividad recomendada, para que el responsable por el sector de compliance pueda, con seguridad, dibujar las políticas de su sector y calcular su costo de implementación”. BOTTINI, Pierpaolo Cruz; ESTELLITA,
Heloisa. Lavagem de dinheiro e resoluções do COAF. I n : Jornal Valor
Econômico, 27.02.2013.
En ese caso, interesa la polémica interpretación de la responsabilidad del consultor y el deber de informar al COAF en la nueva ley de blanqueo de capita les, interrogante llevado al STF por la ADI 4841.
De forma recurrente en el fallo fue colacionada la definición – un tanto reduccionista, es verdad – de los programas de compliance por parte de uno de los
testigos (pp. 1184, 1237 y varias): “El compliance es como un abogado que tiene que analizar las normas, la legislación y verificar si el Banco está en confor midad con eso. Él no hace una fiscalización, él recomienda: "Mira, si no hicie-
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la información en la prevención a la criminalidad económica acaban
por convertirse en medidas de represión penal. En cuanto a lo
demás, afirmaciones del tipo “violación general de deberes” o
“múltiple violación de deberes” dominaron los debates, como en las
p. 1.187, afirmaciones genéricas de que “informes de compliance
conteniendo diversas irregularidades”, lo que, como en las pp.
1.196 y 1.198, “hubo ocultación de los informes de control interno
y compliance” por parte de uno de los reos. La pérdida de especificidad de las informaciones y la poca profundidad en el análisis de
los datos hizo de la compliance en las instituciones financieras, algo
que en principio fue bastante positivo, un programa poco eficaz de
prevención a la criminalidad. Las incriminaciones con base en
“infracción general de deberes” pueden traer como deletérea consecuencia la creación de sistemas de delegación de responsabilidad en
el interior de la empresa, que pueden representar tanto indeseable
“irresponsabilidad organizada”, cuanto dejar vulnerables a sus
empleados. En uno como en otro caso, lo que se tiene es la pérdida
del potencial preventivo de los programas de compliance.
Se destaca el entendimiento condenatorio comunicado por el Ministro Joaquim Barbosa, en la p. 3009: “la institución financiera sistemáticamente y de forma negligente no cumplió los normativos que
rigen la materia, ya sea omitiéndose en su deber de comunicar los
hechos, ya sea dejando de identificar adecuadamente beneficiarios y
extractores en tales transacciones abultadas, persistentes y sospechosas”. Semejante entendimiento significó para el juicio que la
simple omisión de deber de comunicar los hechos, sin el debido
cuidado de identificación de los agentes o la naturaleza de las tranra eso, puede aportar un riesgo de imagen, un riesgo legal, una multa, perder
un cliente". Entonces, son recomendaciones que el directorio acata o no. ¿Por
qué eso? Porque siempre, a nivel de Banco Central, tiene que tener un director
estatutario para ser responsable por prevención al blanqueo de capitales, por
controles internos y compliance, por recursos de terceros y una serie de procedimientos que el Banco Central exige del director estatutario”.
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sacciones, fue necesaria para la infracción del deber de cuidado de
los agentes financieros, resultando en condenación.
Básicamente, hubo una subsunción automática en que la violación
del deber de informar las operaciones sospechosas determinaba la
condenación, porque el incumplimiento de deberes (non-compliance) sería incriminado. Esa interpretación automática “infracción de deber = práctica de delito” se confirmó no apenas en las
condenas, sino también en las absoluciones. Las tesis de defensa se
ocuparon de demostrar la “ausencia de irregularidades” en los programas de compliance y la simple inexistencia del deber de comunicar fundamentó las absoluciones en el juicio de la Acción Penal n.
470, como en la p. 5.565. En otras oportunidades esa interpretación
fue cuestionada:
“Pero el Supremo Tribunal Federal (STF) prefirió incluso medidas sancionadoras, que trajeron para el ordenamiento jurídico brasileño el ‘non-compliance’
(incumplimiento) como factor que desencadena represión penal. Ese modelo
un tanto más ‘punitivista’ parece haber adoptado una lógica estricta entre
‘cumplimiento’ y ‘incumplimiento’. El simple ‘non-compliance’ fue suficiente
para motivar la incriminación. El problema es que la atribución de responsabilidad en los programas de compliance no es una operación mecánica. No es
bien así. Antes de servirse de la punición penal, la observancia de los deberes
jurídicos vinculados a la actividad empresarial podría recomendar otras modalidades de sanción extrapenales. El ‘non-compliance’ envuelve estructuras de
comunicación en el ámbito empresarial nada fáciles de ser entendidas. Los
actos de gestión empresarial pueden haber cumplido con todos los deberes
establecidos por la normativa emitida por el sistema brasileño de inteligencia
financiera y, aún así, haber practicado blanqueo de capitales. Así es como no
siempre la falta de cumplimiento o el cumplimiento parcial de los deberes trae
como consecuencia una práctica de blanqueo” 22.

Más allá del problema de los vínculos entre el incumplimiento de
deberes de cuidado y la configuración de blanqueo de capitales,
otro interrogante de interés, también de expansión de la punibilidad
22

SAAD-DINIZ, Eduardo. “A ação penal 470 e o risco empresarial”. In: Jornal
Valor Econômico, 19.09.2012. En el mismo sentido, SAAD-DINIZ, Eduardo.
O modelo brasileiro... op. cit., p. 10.
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de los agentes, fue el relativo a la atribución de responsabilidad a
los dirigentes de las instituciones financieras. En la p. 221, el Procurador-General de la República afirmó que “todos eran responsables por el Comité de Prevención al Blanqueo de Capitales y por las
áreas de compliance, contabilidad, jurídica, operativa, comercial y
tecnológica de la institución financiera” (p. 45.179 del proceso).
Según la manifestación final de la acusación, “las acciones de los
dirigentes del Banco Rural recurrieron todas las etapas del esquema
ilícito, desde su origen (financiación), pasando por su operacionalización (distribución) y, finalmente, garantizando su impunidad (no
comunicación de las operaciones sospechosas”.
En seguida, en la p. 263, se afirmó también que uno de los acusados
estaba “subordinado a los programas de compliance”; o, al revés, en
la p. 1.193 que “no formarían parte de los programas de compliance
las operaciones de crédito”, vehiculando el entendimiento de que la
mera verificación de pertinencia – o no – a los programas de compliance generaría responsabilidad en el cumplimiento de deberes de
cuidado, y, rapidamente, desencadenaría la atribución o exención de
responsabilidad penal.
Se acogieron, como medidas condenatorias, las tesis de acusación,
como en la p. 1.259, de que uno de los acusados sería “responsable
en la institución específicamente por el área de control y compliance, con vinculación directa por lo tanto a las defraudaciones en
el sistema de prevención al blanqueo”. De destacarse que el empleo
de la conjunción “por lo tanto” permite una vez más evidenciar la
técnica utilizada para las acusaciones: se deduce la responsabilidad
penal del empresario por la simple relación que mantienen con los
programas de compliance.
Sin prejuicio de un análisis más profundizado del fallo de la Acción
Penal 470, la aplicación de la figura equiparada del art. 12 de la
antigua Ley 9.613/98 por mero incumplimiento de obligaciones de
carácter administrativo consolidó un sentido normativo represivo a
la observancia del deber de informar operaciones sospechosas, que
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fue, de forma aún poco convincente, delimitado con base en la simple omisión del deber de cuidado.

5) Primeras críticas al sentido normativo atribuido a los
programas de compliance
Las principales consecuencias del sentido normativo atribuido a los
programas de compliance pueden ser analizadas desde las perspectivas macro y microeconómicas. En la perspectiva macro, el STF
buscó armonización a los modelos internacionales de represión a la
corrupción y blanqueo de capitales y protección a la seguridad de
las informaciones como mecanismo de atracción de inversiones,
configurando un modelo de intervención penal en el funcionamiento del mercado y en la gestión de las expectativas económicas
de las instituciones financieras. Sin embargo, sin acompañar la
orientación preventiva a la criminalidad empresarial puesta en los
programas de compliance, substituyéndolo, por el contrario, por un
modelo de compliance “ex post”, reducido a la resolución de conflictos.
Ya en lo que respecta al análisis micro-económico, se estableció un
modelo en el que las funciones de la información y comunicación
de operaciones sospechosas fueron recibidas como espacio de
ampliación de la responsabilidad penal del empresario por omisión
del deber de cuidado. Coco consecuencia de eso, se siente ya en el
mercado una movilización de las instituciones financieras para reestructurarse, orientadas por planeamiento estratégico en sus seccione s i nt er na s de compliance e implementación de nuevos
mecanismos de gerenciamiento de riesgo negocial.
Muchas dudas de aplicación dogmática surgen de ese análisis.
¿Cómo verificar la efectiva infracción del deber de acción/omisión?
En la práctica, antes incluso de dar por suficiente el simple vínculo
con los programas de compliance por parte de los dirigentes, ¿cómo
probar, más allá de “indicios”, que el empresario dirigente no
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adoptó medidas necesarias e idóneas de prevención? 23. El problema
consiste en la difícil confirmación de que aún ni en nuestro ordenamiento y ni siquiera en nuestra cultura organizacional están disponibles los instrumentos normativos necesarios para orientar la
conducción de la actividad empresarial por parte de los empresarios
dirigentes.
Además de la extensión de la punibilidad verificada en este primer
análisis del fallo, se tiene también una insegura apertura de la posición de garante en el ámbito de la empresa. Así como decidir sobre
la consciencia del riesgo en caso de mera sospecha de ilicitud de las
operaciones no es tarea fácil, también puede ser aún más delicado
definir la posibilidad de sancionar penalmente como “autor
mediato” a los dirigentes de la empresa que comunicaron instrucciones a sus subordinados, es decir, derivando del dominio de la
organización24. Si bien es verdad que establecer los criterios de atri23

24

Algunas etapas deberían ser obedecidas en la fundamentación de la responsabi lidad penal del empresario por omisión (como garante): 1) consciencia de que
la actividad genera un daño social (o lesión al bien jurídico); 2) determinación
de la posición jerárquica superior al empleado que practica la acción; 3) evaluación de la idoneidad del sistema de delegación de deberes, evitando así las
ocurrencias de “irresponsabilidad organizada” y estableciendo mecanismo de
protección al empleado de la empresa; 4) conforme a los determinantes fácti cos, verificación de la infracción del deber jurídico de evitación del resultado.
En sentido semejante, ABANTO VÁSQUEZ, Manuel. “Hacia un nuevo derecho penal de las empresas: más allá de solución penal y meramente administrativa del delito económico”. In: Revista Penal, n. 21, 2008, pp. 03-23; ABANTO VÁSQUEZ, Manuel. “Responsabilidad penal de los entes colectivos: una
revisión crítica de las soluciones penales”. In: Revista Penal, n. 26, 2010, pp.
03-45.
En ese sentido, la discusión se concentra en la imputación de responsabilidad
con base en el funcionamiento de las organizaciones empresariales, en el marco de la organización jerárquica de la empresa y en los sistemas internos de delegación de responsabilidad y estructuración societaria. Para la hipótesis de la
aplicación a la micro-criminalidad empresarial, ROTSCH, Thomas. “Von
Eichmann bis Fujimori – Zur Rezeption der Organisationsherrschaft nach dem
Urteil des Obersten Strafgerichtshofs Perus”. In: Zeitschrift für Internationales
Strafrechtsdogmatik 11/2009, p. 551.
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bución de responsabilidad en el ámbito empresarial puede habilitar
la prevención de la criminalidad económica, la adopción de esos
parámetros estrictos de responsabilidad criminal derivado del juicio
del Mensalão puede generar casos de peligrosa anticipación de la
punibilidad ya en el ámbito de la empresa, por atribuir relevancia
penal a los deberes de evitación de resultado de carácter administrativo25.
La duda permanece aún sobre la necesidad de medidas represivas y
de implementación de padrones de control tan rigurosos, percibidos
en el creciente activismo regulatorio y en las formas como en la que
ha sido “importada” la cultura de la responsabilidad penal empresarial en Brasil. Por qué razones es necesaria una política criminal
de alineamiento eficiente a la normativa internacional, a las recomendaciones del GAFI o del Banco Mundial sigue siendo un profundo interrogante dirigido al modelo brasileño de derecho penal
económico26. Ese rígido padrón de cumplimiento de deberes y anticipación del juicio de punibilidad aún en el ambiente empresarial
lleva a serias dudas sobre su adecuación a nuestro modelo constitucional y sobre los impactos regulatorios que se sentirán en la cultura
25

26

Para la crítica a la anticipación de la punibilidad que prenuncian “penas sin
proceso” o “pérdida del monopolio estatal” en la atribución de responsabilidad
penal, ROTSCH, Thomas. “Criminal compliance” . I n : Zeitschrift für
Internationales Strafrechtsdogmatik, 10/615, pp. 615-616; BOCK, Dennis.
Stand der strafrechtswissenschaftlichen Compliance-Diskussion in
Deutschland. In: ROTSCH, Thomas (org.) Wissenschaftliche und praktische
Aspekte der nationales und internationalen Compliance-Diskussion. BadenBaden: Nomos, 2012, p. 66; SILVEIRA, Renato de Mello Jorge; SAADDINIZ, Eduardo. “Criminal compliance: os limites da cooperação normativa
quanto à lavagem de dinheiro”. In: Revista Brasileira de Direito Bancário e do
Mercado de Capitais, 2012, n. 56, pp. 308-309.
Por otro lado, habría incluso quien defienda estímulos al desarrollo económico
en las hipótesis en las que la corrupción ameniza los obstáculos burocráticos,
como en el discutido trabajo de LEFF, Nathaniel. “Economic Development
through bureaucratic corruption”. In: HEIDENHEIMER, Arnold J.; JOHNSTON, Michael (org.) Political corruption: concept & contexts, 3. ed., New
Jersey: Transaction Publishers, 2009, pp. 307-320.
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organizacional brasileña27. Si ya que “incumplir deberes” fue la
causa de la responsabilización penal en las condenas de la Acción
Penal n. 470, ¿la actividad empresarial nacional estaría preparada
para semejantes rigores penales de funcionamiento del mercado?
De todos modos, las nuevas funciones penales de la información y
la capacidad de interacción funcional del derecho penal con otros
dominios del derecho, especialmente el derecho del mercado de
capitales, recomiendan el perfeccionamiento de los sistemas de
seguridad de la información y protección de datos en las organizaciones empresariales.

27

“Desde cualquier punto de vista - con mayor o menor aceptación moral del juicio -, lo que importa es que el Supremo está por subrayar un nuevo padrón de
cultura organizacional en las empresas brasileñas, sobre todo en relación a la
gestión del riesgo bancario como forma de prevención a la delincuencia económica. No obstante, ese nuevo modelo acabó por instaurar un padrón de em prendimiento austero, con severas puniciones por la simple omisión en el cumplimiento del deber, algo bien poco recomendable para la vida negocial. Al enyesar el mercado con el cumplimiento estricto de deberes, se puede afectar la
propia capacidad que tiene el mercado de estimular el desarrollo económico”.
SAAD-DINIZ, Eduardo. A ação penal 470 e o risco empresarial. In: Jornal Valor Econômico, 19.09.2012. Para la discusión sobre la cultura organizacional
en el contexto latino-americano, RODRÍGUEZ MANSILLA, Darío. Diagnóstico organizacional, 7. ed., Santiago, Ediciones UC, pp. 126 e ss.: “el desconocimiento de esta estrecha vinculación entre sociedad y organización ha llevado
a que en Latinoamérica se hayan importado constantemente modelos de organización, tratando de conseguir construir organizaciones más eficientes guiadas
por la racionalidad formal propia de las sociedades occidentales, de donde los
modelos provienen. Parecía sencillo intentar esa copia de un modelo probadamente eficiente – en su lugar de origen – porque no se entendía que un modelo
es también un producto cultural, que no puede ser trasladado sin tomar en consideración las variables culturales que constituyen el modelo, ni tampoco las
propias de las cultura en que este modelo deberá adaptarse”.
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Abstract: In the article the author presented the phenomenon of terrorism in the
context of the Polish Criminal Code of 1997. The author analyzed the Polish definition of the terrorist offence described in 115 § 20 of the Criminal Code in terms
of criteria indispensable to put offence down to the perpetrator.
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The phenomenon of terrorism in Polish legal doctrine
The characterization and systematization of the phenomenon of terrorism is an extremly difficult task. There are two important problems which are taken into account while defining the notion of
terrorism.
Firstly, there is a different political attitiude towards the notion of
terrorism in different parts of the world. It should be noticed that
lack of worldwide political support for the combat against terrorism
is connected with the different aims which regions and countries
have. The actions taken in both financial and religious spheres,
which are: very good logistics and ideological support for the terrorist acts, are significant.
Secondly, the specificity of the phenomenon of terrorism makes
defining this notion even more difficult. Terrorism aims at gaining
the biggest political effects and the interest of media towards the
attacks. What is more, improvement of the terrorist organizations in
the usage of high – tech together with the electronic transfer of
money are features which make the phenomenon of terrorism even
more unusual1.
1

See Emil Walenty Pływaczewski, Wokół związków pomiędzy terroryzmem a
przestępczością zorganizowaną, 49-50, [in:] Krzysztof Indecki, Przestępczość
terrorystyczna. Ujęcie praktyczno-dogmatyczne, (2006).
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Problems connected with the usage of the term ‘terrorism’ occur
when we want to differentiate terrorism from crime and guerrilla
warfare. The notion terrorism becames clear when types of strategies based on violence are established and what is their property
when refered to other, non – terroristic political and military strategies2.
Moreover, the biggest controversy can be connected with the differentiation of terrorism from the war of liberation and indication of
features of terrorism (patriotic, criminal, pathological or international). Air terrorism, sea terrorism, information terrorism (cyberterrorism), Islamic terrorism, biological, chemical and nuclear
terrorism are relatively new notions3.
The problems connected with defining the notion of terrorism can
be omitted by highlighting the set of features which characterize
terrorism. Even international documents do not use the definition.
Ministerial Declaration about counteraction against terrorism from
12 December 1995, which was the result of the Conference of the
Prime Ministers on Terrorism, included only some aspects of terrorism and possibile methods of cooperation in its counteracting4.
The New Polish PWN Encyclopedia defines terrorism as ‘ideological, planned and organized, differently motivated actions of single
person or groups which result in breaking the present law order,
aimed at forcing the government and society to specific actions and
benefits, often having harmful influnce on outsiders; all those
actions are taken with absolute ruthless by such means as mental
pressure, physical violence, the usage of weapons and bombs. What

2
3
4

See Brunon Hołyst, Kryminologia 280 (2009).
Pływaczewski, supra note 1, 50.
See Katarzyna Maniszewska, Terroryzm a media. Środki masowego przekazu i
literatura a rozwój terroryzmu w Republice Federalnej Niemiec w latach 19681998 22 (2006)
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is more, all those actions take place in conditions of special publicity and deliberately created fear of society’ 5.
The complexity of the problem and multithreadety of terrorism are
obstacles in creating its proper definition. T. Białek claims that terrorism is ‘having the political influence on, by illegal usage of
Power, force or violence, connected with breaking fundamental
social norms and established in the certain group, rules of the political combat based on the deliberate bulldozing and manipulating;
achiving political aims by creating the atmosphere of threaten using
violence, making more difficult the functioning of enemy social
structure together with extorting decisions and the enemy’s actions
by drastic tactics of accomplished facts or forcible blackmailing’ 6.
Characteristic features of terrorism7:
1. Accepting by terrorists a military method as the only one
and most effective way of political combat,
2. Cruelty in action taken, showing power and determination
of terrorists, arousing and keeping fright towards them,
3. Arousing the strong feeling of threaten, among both political elites and society,
4. Gaining the biggest possible publicity in mass media,
because thanks to it, terrorists can gain their aims,
5. Political blackmailing and extorting political changes desirable by terrorist organizations,
6. The acts of violence can be aimed at rebelling the public
life by intimidating civil servants, causing reprisal and limiting civil freedom or even overthrowing the government
and seize national power.
5
6
7

6 Nowa Encyklopedia Powszechna PWN 370 (1997).
Tadeusz Białek, Terroryzm. Manipulacja strachem 151 (2005).
Robert Borkowski, Terroryzm ponowoczesny. Studium z antropologii polityki
45-46 (2006).
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According to the criterion of motive for action following types of
terrorism can be distinguished8:
1. Political terrorism – motive for action of a perpetrator in
this type of terrorism is opposing to the present social or
poitical situation (this type of terrorism can be divided into:
inside terrorism and global terrorism),
2. Non – political terrorism – there are no political motives
here (it can be divided into criminal terrorism and so –
called terrorism of madmen).
According to the tactics of combat and the aim of attack, the following division occurs9:
-

Economic terrorism – terroristic acts are aimed at causing
material damage,

-

Individualized terrorism – the acts of terror are aimed at
certain individuals (assassinations on politicians, murders
and kidnappings),

-

Mass terrorism – the acts of terror are aimed at anonymous,
random victims (hijackings, bomb attacks, taking hostages).

Political aims are also considered to be guidlines for terrorism 10:
1. Repressive terrorism – the acts of terror are done by the
government and by certain political movements in order to
keep the unity of an organization or extortion of support for
the programme,
2. Defensive terrorism – terrorism as a method of combat with
invader, in order to stop social and cultural changes and for
retaliation,
8
9
10

Id 47.
Id.
Id 47-48.
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3. Offensive terrorism – actions aimed at political and social
changes by political blackmail.

The list of international deeds connected with terrorism
Several conventions and international protocols on terrorism have
been adopted as a part of the United Nations, these are 11:
1. Convention on Offences and Certain Other Facts Committed on Board Aircraft (Tokyo, 14th September 1963);
2. Convention for the Suppression of Unlawful Seizure of Aircraft (Hague, 16th December 1970);
3. Convention for the Suppression of Unlawful Acts against
the Safety of Civil Aviation (Montreal, 23rd September
1971);
4. Convention on the Prevention and Punishment of Crimes
against Internationally Protected Persons (New York, 14th
December 1973);
5. International Convention against the Taking of Hostages
(New York, 17th December 1979);
6. Convention on the Physical Protection of Nuclear Material
(Vienna, 3rd March 1980);
7. Protocol on the Suppression of Unlawful Acts of Violence
at Airports Serving International Civil Aviation, supplementary to the Convention for the Suppression of Unlawful
Acts against the Safety of Civil Aviation, signed at Montreal on 24 February 1988.
8. Convention for the Suppression of Unlawful Acts against
the Safety of Maritime Navigation, done at Rome on 10
March 1988;
11

Hołyst, supra note 875-876.
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9. Convention on the Marking of Plastic Explosives for the
Purpose of Detection, signed at Montreal on 1 March 1991;
10.International Convention for the Suppression of Terrorist
Bombings, adopted by the General Assembly of the United
Nations on 15 December 1997;
11.International Convention for the Suppression of the Financing of Terrorism, adopted by the General Assembly of the
United Nations on 9 December 1999;
12.International Convention for the Suppression of Acts of
Nuclear Terrorism New York, adopted by the General
Assembly of the United Nations on 13 April 2005.
The United Nations Global Counter-Terrorism Strategy was
adopted by Member States on 8 September 2006. In the document,
terrorism was denounced in all its forms. In order to eliminate the
reasons of spreading terrorism, Global Strategy establishes rules,
which protect the human rights at the same time. It includes, as follows12:
1. Improvement of cohesion and effectiveness in delivering
countries the technical help for comabting terrorism,
2. Improvement of countries’ healthcare,
3. Organization of help systems for victims of terrorist attacks
and their families,
4. Counteraction of bioterrorism by creating the database on
the examples of usage of biological warfare,
5. Necessity of cooperation of all countries in order to prevent
the technological development to be used by terrorists or to
other criminal actions, but only for the common good.

12

Id 883-884.
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Council Framework Decision 2002/475/JHA of 13 June 2002 on
combating terrorism, which has the biggest influence on Polish
legal regulation, is one of the most important legal acts of the European Union on counteracting terrorism13.

Terrorist offence in Polish Criminal Code of 1997
Introductory remarks

Current Criminal Code of 1997, initially did not include the definition of terrorism. The lack of regulation of the problematic aspekt
was caused by the fact that threaten of that kind of crime in post –
war People’s Republic of Poland, was not an important issue for a
socialistic country. Although, some parts of the society were not
pleased with the governance of the country, the majority of the
protests were manifestations and peaceful actions of the opposing
organizations. What is more, also during the first decade of the
existance of the Republic of Poland, Polish territory and citizens
were not targets of terroristic attacks.
The attacks of 11 September 2001 in the United States were the
stimuli which made the authorities of European Union member
states aware of the fact how dangerous phenomenon terrism can be.
Moreover, authorities noticed the need to create guidlines for legislators of particular members in terms of legal aspects of combating
this issue. Council Framework Decision 2002/475/JHA of 13 June
2002 on combating terrorism was the effect of works on the European Union level14.
That is why the category of terrorist offence was introduced to the
Polish Criminal Code with the act of 16 April 2004 15. Article 115 §
20 which defined ‘terrorist offence’ in the Code.
13

14

Agnieszka Michalska-Warias, Zwalczanie przestępczości zorganizowanej i
terroryzmu w świetle obowiązywania Kodeksu karnego z 1997 r. 167 [in:]
Stanisław Pikulski (ed.) et al. Tożsamość polskiego prawa karnego (2011).
See Brian Woo, A Growing Role for Regional Organizations in Fighting
Global Terror, 16 Helsinki Monitor 88 (2005).
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Introduction to the Polish Criminal Code the notion of terrorist
offence fulfilled Council Framework Decision on combating terrorism. It should be noticed that the article presented above, pointed
only the general aim, which countries should reach introducing
changes to their counter – terrorist legislation. The way of realization of the aim was left to the countries, including Poland.
Terrorist offence art 115 § 20 of the Criminal Code

The structure of the § 20 art. 115 of the Criminal Code includes
enumeration which is composed of two parts. Introduction to the
enumeration is the first one and the enumeration itself is the second
one.
Introduction, ‘a terrorist offence is an offence punishable on conviction with minimum of 5 years imprisonment, committed in order to
(…)’ icludes the common element which refers to the other elements defined in articles 1 – 316.
The article number one of 115 § 20 of the Criminal Code is composed of three marking elements (‘serious deterring of many people’). Deterring is understood here as causing panic, horror, and
inspiring terror. In addition, terror being the aim of committing a
terrorist offence does not have to include the elements of the threat
offence defined in the art. 190 of the Criminal Code or the force
offence, defined in the art. 191 of the Criminal Code. It is sufficient
when the perpetrator leads to panic or the feeling of threat by any
behaviour. Such an aim is not required to be reached 17. The word
‘serious’ means an object, phenomenon or experience which cannot
be disregarded18.

15

16
17
18

Ustawa z dnia 16 kwietnia 2004 r. o zmianie ustawy – Kodeks karny oraz
niektórych innych ustaw (Dz.U. Nr 93, poz. 889).
M. Filar (et al.), Kodeks karny. Komentarz 535-536 (2008).
Id, 607.
Id, 608.
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If the perpetrator commits or threatens to commit an act endangered
by minimum of 5 years imprisonment, and when forces certain
organs to meet the requirements, we can say about the terrorist
offence defined in the second point of art. 115 § 20 of the Criminal
Code. The demand does not have to be against the law. However,
the action in order to force is important. Certain organ must be
aware of the limitation of will in making a decision19.
The aim of the action, defined in the second point art. 115 § 20 of
the Criminal Code, is to force the organ of the public authority of
the Republic of Poland or any other country or an international
organization in order to start or stop certain actions. The national
organs and the organs of local government are the organs of public
authority in Poland. Both intern - governmental and non – governmental organizations are considered to be international organizations20. Moreover, taking into account more detailed remarks, it
should be assumed that the organs of the public authority in Poland
will be both the organs of the public administration and the institutions of the local government. These organs are: ministers,
voivodes, marshals of voivodeships, police, court, mayor, etc. As
the organ of the public authority of a different country within the
meaning of the art. 115 § 20 can be considered a person or an institution exercising public power in this country. Taking into account
international organizations, we can number among all international
organizations (e.g. ONZ, NATO, UE, etc.). There are some doubts
when it comes to the international non – governmental organizations, such as Greenpeace or Amnesty International. Some authors
claim that these organizations come under the art. 115 § 20 , however such an opinion can raise reservations21. The decision about
coming under the non – governmental organizations the art. 115 §
20, should be made by the organ using law in every specific case.
19
20
21

Tadeusz Bojarski (ed.) et el., Kodeks karny. Komentarz, 238-239 (2006).
Filar, supra note 16, 608.
See Oktawia Górniok, Przestępstwo o charakterze terrorystycznym w art. 115
§ 20 KK, 10 PS 3 (2004).
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The aim defined in the third point of the art. 115 § 20 of the Criminal Code can raise interpretative doubts, as the aim of the action, it
points the disruption in the political system or economy of the
Republic of Poland, other country or international organization –
and also a threaten of committing such a deed. The disruption itself
does not have to have an influence on the bases of the political and
social system or economy of the country or international organization. Disadvantageous interaction on stable order or harmonious
functioning are enough22. Defined in this way marking elements are
not compatible with the attempts of interpretation, which in consequence, will require the assessment based on the actual state. During the assessment of the importance of the disruption, specificity
of the functioning of certain element of the economy or political
system in which the entity of the offence intended to aim at, should
be taken into account23.
The next conclusion which appeared during the analysis of the art.
115 § 20 is the possibility to qualify as the terrorist offence both
formal (no effect) and material offences. The example from the first
group of offences is the art. 120 of the Criminal Code. According to
its definition, the perpetrator who uses the weapon of mass destruction, forbidden by the international law, is punishable with minimum 10 years of imprisonment, sentenced to 25 years, or life
imprisonment. There are many examples of material terrorist
offences. One of them is behaviour defined in the art. 173 of the
Criminal Code, ie. causing an accident, shipwreck, air crash, which
endangers lives of many people or causes huge material loss. Such
an act is punishable with minimum 3 months to 5 years imprisonment.
According to the responisbility for particular forms of the offence
(cooperation of the perpetrator with other people and the level of
the realization of the terrorist offence), the responsibility will be
22
23

Filar, supra note 16, 537-538.
Bojarski, supra note 19, 238.
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born on the general rules defined in the art. 13-24 of the Criminal
Code.
The definition introduced into the Polish Criminal Code is not as
detailed as the one included in acquis communautaire. It is not
identical as well. A doubt occurs whether the range of refrents of
Polish definition covers with the definition of the European Union
law. It seems that the legislative drafting used by the national legislator is correct. With regard to the above, the description of terrorist
offence, defined by the art. 115 § 20 of the Criminal Code, is based
on the marking elements which can, however do not have to, lead to
broadening this definition on the norms of the decision24.
However, it should be acknowledged that despite the usage of the
above legislative drafting, the art. 115 § 20 of the Criminal Code, in
language sense, is a precise reflection of the information included in
the Decision under consideration. It referes especially to the aims of
the terrorist offence. The legal instrument adopted by the Council of
the European Union has mostly the administrative character, and its
content doesn not meet the requirements of the language used in the
criminal law.
After the deep analysis of the art. 115 § 20 of the Criminal Code,
we can come to many conclusions. The thesis that the content of the
subject regulation is too wide and there are many ways of interpretation is justified. Theoretically, every single act which meets the
conditions defined in the article, should be treated as a terrorist
offence. There is a wide range of acts, which in theory are consid ered to be terrorist, despite the fact that it would be against logic.
One of the least clear criterion, which widen this range is the aim:
‘serious intimidation of many people’.
24

See Cezary Sońta, Przestępstwo o charakterze terrorystycznym w prawie
polskim, 4 Wojskowy Przegląd Prawniczy 21 (2005), also see Justyna
Jurewicz, Definicja przestępstwa o charakterze terrorystycznym – art 115 § 20
kk 121 [in:] Przestępczość terrorystyczna. Ujęcie praktyczno-dogmatyczne
(2006).
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In literature, there is a justified claim that for a terrorist offence,
there should be a separate set of responsibility rules for certain
forms of offences (based on cooperation of the perpetrator with
other people and the level of the realization) 25. It should be assumed
that the responsibility of an accessory during the act and an instigator should be the same as the one of the perpetrator only when the
aim of their actions was terrorist. The problem also concerns the
preparation form of the offence which is based on the level of its
realization (which is punishable only when the act determines it). It
can be assumed that the preparation for the terrorist offence should
always be punishable, independent on the particular type of the act,
which was planned to be committed.
The limitation of the range of terrorist offences to those punishable
on conviction with minimum of 5 years imprisonment also raise
doubts. It is difficult to justify, why a Polish legislator decided that
the acts punishable with lower convictions cannot be terrorist. The
drabacks of this regulation are visible in the art. 264 of the Criminal
Code, according to which the perpetrator who crosses the boarder
of the Republic of Poland, against the regulations, using violence,
threat, ruse, or cooperating with other people, is punishable on conviction with maximum of 3 years imprisonment. It can be imagined
that committing such a crime in order to force the organ of the public authority of the Republic of Poland to a specific behaviour,
would refer to the point 2 of the art. 115 § 20.
De lege ferenda should resign from hedging about a terrorist
offence with any levels of legal threat. It seems that for the assesment whether the particular offence meets the conditions defined in
the art. 115 § 20 of the Criminal Code. The complex analysis of the
level of nuisance done by the trial court, on the bases of the art. 115

25

Robert Zgorzały, Przestępstwo o charakterze terrorystycznym w polskim
prawie karnym, 7-8 Prokuratura i Prawo 66 (2007).
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§ 20 of the Criminal Code and material circumstances would be
enough26.
What is more, it seems that it would be justifiable to define the
motives of the perpetrator of the terrorist offence in the art. 115 §
20 of the Criminal Code. These are: ideological, religious, and
political motives. Only committing a crime on the basis of one of
those three motives would be considered a terrorist offence.

Conclusions
The Polish legal definition of a terrorist offence seems to be broad.
What is more, there are many ways to interpret it. In Polish literature, it is rightly claimed that for a terrorist offence there should be
separate set of rules created taking into account offences based on
both cooperation of the perpetrator with other people and the level
of the realization of the terrorist offence. Furthermore, it should be
noticed that the responsibility of both the accessory and instigator
should be the same as the perpetrator only when the aim of their
action was terrorist. The problem also conernes the preparation levels of the realization of the offence (which is punishable only when
it is included in the legal act). It may occur that the preparation for
committing a terrorist offence should be always punishable, independent on the particular type of the act.
The limitation of the range of terrorist offences to those punishable
on conviction with minimum of 5 years imprisonment also raise
doubts. According to the author de lege ferenda should resign from
hedging about a terrorist offence with any levels of legal threat.
Moreover, it seems that for the assesment whether the offence
meets the conditions defined in the art. 115 § 20 of the Criminal
Code the complex analysis of the level of nuisance done by the trial
court, on the bases of the art. 115 § 20 of the Criminal Code and
material circumstances should be enough.
26

See Jurewicz, supra note 24, 125.
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What is more, it seems that it would be justifiable to define the
motives of the perpetrator of the terrorist offence in the art. 115 §
20 of the Criminal Code. The motives are as follows: ideological,
religious and political. Committing a crime only on the basis of one
of those three motives would be considered a terrorist offence.

PRELIMINARY STUDY ON THE SUBPOPULATION ORIGIN OF AN
UNKNOWN PERPETRATOR BASED ON STR GENOTYPE –
BAYESIAN NETWORK APPROACH
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(1) Forensic Genetics Section, Institute of Forensic
Research in Krakow, Poland, (2) Department of Criminalistics and Forensic Medicine, University of Warmia and
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Aim: To employ the possible stratification of Polish population to infer the subpopulation origin of an unknown suspect on the basis of differences between allele
frequencies.
Methods: A panel of ten microsatellite markers amplified with AmpFlSTR SGM
Plus system was used. A Bayesian network was developed using Hugin software
ver. 7.3. Selected statistical parameters for the assessment of the suspect’s subpopulation origin based on the Bayesian network were calculated using Medcalc software.
Results: A simple Bayesian network has been demonstrated to be suitable for
approximate assignment of an unknown DNA evidence to the specific subpopulation.
Conclusion: This study provides a preliminary test to infer the most likely geographic origin of a genetic profile.

The application of Short Tandem Repeats (STR) polymorphisms in
ethnic inference has been reported previously (1,2) but recently has
again received limited attention from the scientific community.
Numerous human populations have been typed and large databases
of STR allele frequencies are available in the literature. The significance of a reported DNA match between the suspect and the evidence is usually represented at trial by the random match probability
that is derived from DNA genotype frequency in a reference population. If no suspect is identified, evidence profiles are usually
uploaded into national DNA databases. Hence, crime scene samples
may be used for intelligence purposes. Bayesian networks may be
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defined as a graphic illustration of associations and influences (represented by arrows) among variables such as frequencies of alleles
at particular loci, and some hypotheses about a geographical location of the crime scene or supposed subpopulation origin of the suspect (represented by nodes). Links between the nodes of a Bayesian
network may be interpreted as casual relationships. The ethnic
inference may be applied in the investigative process to narrow the
suspects’ pool and to compare eyewitness’ testimonies with physical evidence or in kinship analysis (3,4,6). Knowledge about the
genetic structure of populations is of a practical importance in both
forensic and medical genetics. Each individual in a population has a
unique genetic history. Undisclosed population subdivision may
results in patterns of allelic associations even between physically
unlinked loci. Genetic differentiation levels of may be low when
large populations samples are compared (7) as a subtle differentiation among subgroups of presumable homogeneous population
may cancel each other (8).
When the evidence and the reference profiles match, a random
match probability is reported. If the suspect is not a source of the
evidence sample, the value represents the likelihood that any other
individual, not related with the suspect, in the relevant population
shares the matching set of alleles (9,10,11,12). To assessed the
value of forensic evidence the Bayes theorem is used for calculating
the probability of event G - the suspect is guilty, on the condition
that event E has occurred (i.e. the evidence and reference profiles
match). In this case the suspect’s guiltiness is the reason for obtaining the evidence (13). It is likely however, that even subtle genetic
differentiation in the general population may affect significance of
reported DNA matches. Certain DNA genotypes may be more common in a geographically isolated subgroup which contains both the
true perpetrator and the innocent suspect. As a result, forensic
assessment that ignores population subdivision may overstate evidential strength of the profile match.
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Calculation of random match probabilities that measure the value of
DNA evidence is usually performed under assumption of independence of allelic proportions within and between loci. Balding et al.
(11) argued that ‘product rule’ may overestimate the strength of the
DNA evidence by ignoring within-locus correlation caused by substructure in a general population. They derived a match probability
formula to employ a parameter that measures population differentiation by means of  (or FST), which reflects the relatedness between
the individuals. The extent of genetic differentiation within the suspect’s and the possible perpetrator’s population may have an
important impact on the value of forensic investigation. This uncertainty is due to the fact that the suspect’s population differs from the
database population. Searching for rare alleles that are distinctive
for small subpopulations performed on a large sample (above 2000
individuals) indicated that low-frequency alleles appear rarely in
multiplex STR profiles, which means that their effect on the final
frequency profile is small (6).
Population of Poland is characterized by a high genetic homogeneity. The overall FST value determined for southern Polish subpopulations is relatively low and amounts 0.0014 (14,15). Main minority
groups are represented by: Germans 147,094 (0.4%), Kashubians
52,490 (0.1%), Belarusians 47,640 (0.1%), Ukrainians 27,172
(0.07%), Roma 12,731 (0.03%), Lemkos 5,850 (0.02%), Lithuanians 5,639 (0.01%), Russians 3,244, Slovaks 1,710, Jews 1,055,
Tatars 447, Czechs 386, Armenians 262, and Karaites 43 (www.mswia.gov.pl). Southern Poland, particularly Podhale region, was less
favourable for settlement when compared with other parts of
Poland. The population of Podhale (Polish Highlanders) is presumed to constitute distinct group because of its separate history of
migration. As of 12th century this region was inhabited by Walachia,
Russian, Slovak, and Magyar and Polish settlers. Different mode of
settlement has taken place in northern Poland (near the Baltic Sea).
Kashubia is one of the famous lake districts of northern Polish
region of Pomerania. Among larger cities, Gdynia contains the
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largest proportion of inhabitants declaring Kashubian ancestry.
Kashubians are considered as West Slavic ethnic group. Different
conditions exist in the region of northern Podlasie (northeastern
Poland). The area west of city of Bialystok has been populated by
Polish speaking majority for centuries. Eastern part of the region is
dwelled by ethnically mixed population. The belt along the border
with Belorussia is populated by Belarusians. There is also a small
minority of Polish Tatars.
A Bayesian network (directed acyclic graph) consists of a set of
variables (represented by nodes) and a set of directed edges
between variables. Each variable has a finite set of mutually excluding states. Each variable A with parents B1, ..., Bn, is linked to the
conditional probability table Pr(A|B1, ..., Bn) (16). The network may
be used to follow the effect of a change in the level of certainty for
one variable (e.g. STR genotype) on a change in the level of certainty for other variables (e.g. probability of a population of origin
for an unknown donor of an evidence sample). In our opinion,
incorporation of an unknown suspect’s profile and the information
about a geographical location of the crime scene into a Bayesian
network may become a practical tool to assess the population of origin. Our earlier experiences with Bayesian networks in assessment
of eye, hair and skin colour or estimation of DNA evidence value
seem promising (3,4,17,18).
The aim of the study was to employ the possible stratification of
Polish population to infer the subpopulation of origin of an
unknown suspect on the basis of differences between allele frequencies of AmpFlSTR SGM Plus markers, and an information about a
geographical location of the crime scene.
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Methods
Allelic frequency data
For the analysis we applied previously published allele frequencies
of the SGM Plus loci in subpopulations from southern Poland
(mixed) (19,20), Podhale, Lomnica, Rzeszow, Przemysl (southern
Poland) (19), Polish Roma (2), northern Poland (Podlasie) (mixed)
[21], and minorities of northeastern Poland (Belarusians, Lithuanians, Polish Tatars, and Old Believers) (22,23,24,25). The total number of genotyped individuals was above 1000. Marker information
content for ancestry was estimated as the composite δc value which
is the difference in allele frequencies of two populations and is
defined as follows (8):
n

 c  1 / 2   f iA  f iB
i 1

Where fiA and fiB are the frequencies of the ith allele of a locus in
populations A and B.
Table 1. The values of δc, in other words, allele frequency differences between the
ancestral populations calculated for chosen markers and the subpopulations.

δc

Podhale/
Gypsy

Podhale/
Lithuania

Gypsy/
Lithuania

Lomnica/
Tatars

D3S1358

0.08

0.1

0.147

0.166

D2S1338

0.21

0.075

0.246

0.251

TH01

0.136

0.007

0.177

0.125
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Bayesian network
A Bayesian network was developed using Hugin software ver. 7.3
(www.hugin.org). The network presented in Figure 1 consists of
twenty (paternal) gene nodes representing respective STR markers
(each marker was doubled due to two possible alleles) and one
hypothesis node (population) that has eleven possible states representing each analysed subpopulation. Another node referred to as
‘geographical location of crime scene’ has two states: ‘south’ and
‘north’, which refers to southern and northern Poland, and thus
affects the probability that either subpopulation may be involved as
the sample source. The overall probability structure is entirely
determined by conditional probability tables specified for each node
and based on genetic datasets found in literature. The conditional
probability tables were derived from allele frequencies in respective
subpopulations. The monitor windows shown in Figure 1 are connected with all nodes and represent conditional probabilities of
finding respective alleles in each subpopulation.

vol. 6, Law and Forensic Science 141

Fig. 1. Bayesian network build for preliminary prediction of the affinity of the
unknown suspect on the basis of his/her DNA profile in the range of SGM Plus
markers. Monitor windows connected with each nodes indicate conditional
probabilities of the states of the nodes before introducing any information about
the DNA profile of the unknown sample or about geographical location of the
crime-scene.

Once a hard evidence (known STR genotype) is set in any of the
gene node states, conditional probabilities of other nodes (or their
states) in the network may be calculated on the condition that values of several nodes are found. The assessment of possibilities may
proceed in different directions. By using the Bayesian network it is
also possible to provide with an information on the probability of an
STR profile, if the crime scene location and the alleged origin of the
suspect are known. The evidence in the case of a variable is the
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assessment of probabilities of its states. If the variable is instantiated, it is referred to as ‘hard’ evidence; otherwise it is referred to as
‘soft’ evidence. Conditional probabilities linked with the node ‘subpopulation’ were calculated (subjectively) as follows: if the crime
scene was in northern Poland, the probability that the perpetrator
originates from the mixed northern population is about 0.8. In the
same way calculations for the mixed southern population were performed. The minority of Roma is evenly scattered among the Polish
regions and its proportion is about 0.003. Finally, the results were
shown as a conditional probability table in Figure 2. The prior probabilities for the parental node ‘geographical location of crime scene’
are assumed to be equally probable.

Fig. 2 A

Fig. 2 B
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Fig. 2 C

Fig. 2 D

Fig. 2. Conditional probability tables for the nodes: “subpopulation” (Fig. 2 A),
“place of crime scene” (Fig. 2 B) and, as an example, nodes with allele
frequencies of the loci FGA (Fig. 2 C) and TH01 (Fig. 2 D) given all
subpopulations.

Sensitivity test
Selected statistical parameters for the assessment of the subpopulation of origin based on the Bayesian network were calculated using
Medcalc software (www.medcalc.org). DNA profiles of 26 individuals of self-recognized northern and southern Polish ancestry,
not included in allelic frequency calculations for each subpopulation, were used as an external validation sample. The tests were per-
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formed without indicating crime scene location (the probability
level set at 0.5). The parameters were as follows: sensitivity - probability of the positive result when the origin of the person is true,
expressed as a percentage, specificity – probability of the negative
result when the individual is not a member of a subpopulation of
interest, true negative rate, positive predictive value: probability of
true origin when the result is positive, negative predictive value:
probability that the individual is not belong to the subpopulation
when the result is negative. Consequently, it was possible to obtain a
Receiver Operating Characteristic (ROC) curve which is a graph
that plots the true positive rate in function of the false positive rate
at different cut-off points, and a complete sensitivity/specificity
report.

Results and Discussion
Information processing is a basic task handled by Bayesian networks and represents one of the main points of interest for the analysis of probabilistic inference in forensic science. Actually, the
main feature of Bayesian networks is the re-evaluation of probabilities based on particular evidence according to Bayes theorem. The
numerical specification of the Bayesian network described in this
study is partially derived from proportions of individuals in particular subpopulation, whereas more data used in the described model is
largely based on allelic frequency distributions in respective population samples. Our approach to infer a subpopulation origin of
DNA samples is different than that used by other authors (6,12,26).
Bayesian networks allowed combining information a priori - the
proportion of individuals in a particular subpopulation – with allelic
frequencies in different subpopulations, and additional information
about the crime scene location. This approach is illustrated in Table
2 by four evidence DNA profiles derived from homicide cases
investigated in different parts of Poland (southeast, north, northeast,
and south). Three loci: D2S1338, D3S1358, and TH01 were selec-
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ted according to Halder et al. (8) who reported on empirical basis
that markers of δc≥0.3 are particularly useful for ancestry estimation. As shown in Table 1, the highest vales of δc for pairwise comparisons were observed at D2S1338 for Roma/Lithuanians and
Lomnica/Tatars (0.246 and 0.251, respectively). The obtained values indicate that the SGM Plus panel offers relatively low discrimination between subpopulations.
Table 2. DNA profiles of the blood samples obtained at the crime scene –
presumably left by the unknown perpetrators at different crime places.

Unknown crime sample
SouthEast
Poland

Gdansk

Northern
Poland

nearby
Tatra
Mountains

D3S1358

17

16,18

15,16

16,17

VWA

18

17,18

17

14,17

D16S539

12,13

11,12

13

11,12

D2S1338

17,24

16,23

17

16,21

Amelo

X,Y

X,Y

X,Y

X,Y

D8S1179

12,13

12,14

13

11,12

D21S11

28,29

29,30

29,32.2

30,30.2

D18S51

14,17

12,15

15,16

13,17

D19S433

13

13,15

14,15

14

TH01

8,9.3

6,9.3

9,9.3

7

STR
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Fig. 3. Example of the testing the origin of the unknown suspect, whose DNA
profile is shown in Table 2 and called “South-East Poland”. The monitor windows
connected with the gene nodes represent frequency of particular alleles given each
subpopulation; monitor window connected with subpopulation node represents
probabilities of the ubpopulation affinity of the suspect, given particular
subpopulation and the monitor window connected with the node “place of crime
scene” represents unconditional probability of possible place of the crime. The
upper panel shows a result when there is no information about the location of the
crime scene, and the lower – when that information is introduced (in this case, that
the murder occurred in Southern Poland).

As shown in Figure 3, probabilities of the sample donor origin may
be estimated by propagating the information about the suspect’s
genetic profile through the network. The monitor windows linked
with the gene nodes represent frequencies of individual alleles for
each subpopulation; the monitor window linked with the subpopu-
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lation node represents probabilities of a subpopulation origin of the
suspect, each subpopulation and the monitor window linked with
the node ‘crime scene location’ represent unconditional probability
of a possible crime scene location. The upper panel shows a result
when there is no information about the crime scene location, the
lower panel – when this information is introduced. Based on the
upper panel in Figure 3 the probability of the origin of the suspect
from the mixed southern Poland subpopulation may be estimated at
about 56.2%. An information of the crime scene location resulted in
an increase of the probability to about 79.8%. Another example is
presented on Figure 4.
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Fig. 4. Example of the testing the origin of the unknown suspect, whose DNA profile is
shown in Table 2 and called “North Poland”. The upper figure shows a result when there is
no information about the location of the crime scene, and the lower – when that information
is introduced (in this case, that the murder occurred in North Poland).

The DNA profile is shown in Table 2 as “northern Poland”. The
upper panel in Figure 4 shows a result when no information is
available about the crime scene location, the lower panel – when
the information is introduced. The results exemplify a homicide
case that occurred in northern Poland. Introduction of the suspect’s
DNA profile resulted in an increase of the crime scene location
probability from 50% to 67.7% in favour of the north and in the
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decrease to 32.3% regarding the south (upper panel). Simultaneously, by introducing information about the crime scene location,
probability of the suspect’s origin increased from 78.3% to 92.7%
(lower panel).
The developed Bayesian network may also be employed to estimate
the likelihood ratio (LR) by comparing probabilities of different
hypothesis on two subpopulations of origin:
LR 

Pr ( probabilit y of the occurence of allele pair | one population )
Pr( probabilit y of the occurence of allele pair | other population )

At the “subpopulation” node (Fig. 4, lower panel) LR = 92.6/2.9 =
32, which indicates, that it is about 32 times higher that a suspect
with the particular DNA profile originates from northern Poland
rather, than the man with the same profile originates from southern
Poland. In the same way, LR = 79.8/13.2 = 6.05 (Fig 3, lower
panel) indicates that it is about 6 times higher that the a suspect
with the particular DNA profile originates from southern Poland
rather, than the random man with the same profile origins from the
mixed population of northern Poland. Additional obtainable information results from so called diagnostic direction; e.g. once an
information about a population of origin is introduced into the network. The most common genotype for any region can be ‘foreseen’.
By introducing the information that the true origin of the suspect is
of Tatra mountains (southern Poland) the most probable DNA genotype and the most likely crime scene location may be assigned (not
shown). Obviously, the latter assessment is not useful in casework
investigation.
The developed network has been tested by introducing genotypes of
individuals who were self-recognized as being of northern or southern Poland ancestry. Sensitivity of our test (probability of positive
result) is 71.43% when the origin of an individual is assigned correctly. Specificity value (probability of a negative result) is 63,16%
when an individual is not a member of the subpopulation tested or
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true negative rate. Positive predictive value (probability that the origin is assigned correctly) is 41.67% when the result is positive.
Negative predictive value (-85.75%) denotes the probability that an
individual does not belong to the indicated subpopulation when the
result is negative. The percentage of correctly assigned cases is
65.38%. The area under Receiver Operating Characteristics (ROC –
the plot of the true positive rate as a function of the false positive
rate) – AUC value is 0.573 with standard error 0.080 for different
cut-off points. The obtained value indicates that for a randomly
selected individual from the correctly assigned group the test value
is higher, than that for a randomly chosen individual from the negative group in 57.3%. When the variable under study fails to distinguish between the two groups, i.e. where there is no difference
between the two distributions, the area will be equal to 0.5 (the
ROC curve will coincide with the diagonal). When a perfect separation of the values of the two groups is observed, i.e. there is no
overlapping of the distributions, the area under the ROC curve
equals 1. Relatively low values of the test parameters may result
from different causes: e.g. weak subpopulation differentiation capability of SGM Plus markers, high total homogeneity (easy migration) of Polish population and difficulty in exact determination of
the subpopulation origin of tested individuals. We are aware of the
limitations of the test, particularly due to problematical information
about the ethnic origin. Each subpopulation database consists of
individuals whose ethnicity has been assigned on the basis of
information provided by sample collectors. Such information is not
always reliable, hence the composition of the databases cannot be
regarded as ethnically pure. Also it should be noted that many individuals are possible (particularly of mixed ancestry from border
regions) who cannot be easily classified. However, as long as it is
understandable that the information derived from a DNA profile is
probabilistic rather, than a simple categorical classification, it may
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provide useful strategic guidance in the terms of other information
available to researchers (26).
In conclusion, this study provides a preliminary test to infer the
most likely geographic origin of a genetic profile. It is noteworthy
that autosomal profiles are difficult to allocate in a specific subpopulation, in part because human genome is a mosaic of segments that
originate from different geographic origins. Percentage of correctly
classified cases (65.38%) is rather low, but considering homogeneity of the general Polish population and rather low marker information content for ancestry (subpopulation differentiation capacity)
of the used panel, the results seem promising. The rationale for
using the SGM Plus panel was its routine employment as a standard
in forensic DNA tests and numerous literature data are available.
The developed network may be easily extended when new information is available, e.g. introducing additional subpopulation data
from neighbouring populations. The established model clearly
presents probabilistic values and causal relationships between hypotheses and evidence. Through evaluation of known ‘hard’ evidence
and probabilistic analysis of posterior assessments the Bayesian
network model is able to aid forensic community to assess possible
states of each piece of the variables. In addition, the evidence that
has the most effect on final findings can be precisely determined.
However, there are some limitations to apply our model for predicting an unknown individual’s subpopulation origin. One is the low
power of the applied marker panel to discriminate between subpopulations. Undoubtedly, additional information about population distribution of more discriminative markers such as Y-STRs and SNPs
should enhance precision of the assessment. Finally, the Bayesian
networks provide with a valuable support in cases where a full
algebraic solution would appear to be extremely difficult to calculate it manually.
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Abstract: Insects are the first organisms arriving at a dead body. The most forensically significant insect orders on a decomposing carcass are Diptera (true flies) and
Coleoptera (beetles). The correct identification of the species collected at the crime
scene provides a relatively precise approach for estimation the time of death.
Molecular methods allow rapid and precise identification of species. It eliminates
the possibility of identification errors based on morphological characteristics, lowers costs and reduces the time initial procedures related to the analysis of the collected material.
Keywords: postmortem interval (PMI), forensic, molecular methods

Forensic Entomology
Entomology is a term of Greek origin: entomon = insect, logos =
discourse1, word. Forensic Entomology is the science using arthropods, mainly insects (Insecta) and spiders (Arachnida) in criminology and for the judicial purposes to determine the time (especially
in the case of corpses in an advanced stage of decomposition), place
(has the body been moved after death) and cause 2 (drugs, toxins,
knife or gunshots wounds) of death. Since a quarter century's it has
been approved like a scientific field, which combines the knowledge of entomology (general, medical, forestry, agriculture, and veterinary), taxonomy, faunal, medicine, pathology and forensics 3.
Therefore, in many cases require close cooperation of specialists
from several-dozen different fields.
1

2

3

G. Gordh, D. H. Headrick, A dictionary of entomology. CABI Publishing
(2001).
A. M. Cruz, Crime Science Intelligence: an experiment in forensic entomology.
The National Defense Intelligence College Press (2006).
J. H. Byrd, J. L. Castner, Forensic Entomology. The Utility of Arthropods
in Legal Investigations 2nd edition. CRC Press (2010).

vol. 6, Law and Forensic Science 159

The number of species on Earth is estimated at 8.7 million, but it
may be higher (or lower) than the estimated about 1.3 million 4. Previously have been described 1.2 million fully classified taxa. Insects
are the largest and most diverse group – to them belongs about 75%
(900.000) described species.

Post Mortem Interval (PMI)
Two major groups of insects are attracted to cadavers and are
important for forensic investigators: flies and beetles. They are
necrophagous insects feeding on decomposing animal tissues, presented on the body in the early stages of decay. Other groups are:
predators and parasites, feeding on preimaginal stages (eggs, larvae,
pupa) of necrophagous species colonizing the carrion, omnivorous
species – feeding on the remains and also accidental species, occurring on the surrounding vegetation and the ground.
The most important task for forensic entomologist is to estimate the
time since death to finding the corpse – post mortem interval. There
are two basic methods for determining the PMI5. The first one
needs to know the biology and ecology of necrophagous insects.
Flies of the Calliphoridae and Sarcophagidae families appear on
the corpse several hours after death. Their eggs are laid in natural
orifices of the body – nose, mouth, ears, and anus or in wounds (if
they are present). Time of their development depends on place and
environmental conditions: temperature, humidity level, season, sun
exposure, rainfall and wind. An analysis of the oldest stage or biggest larva of insect on the corpse and the environmental conditions
of the region in which the body was discovered leads to a day or
range of days when the insects start colonisation. When the life
cycle ends and the imago leave the body, the method becomes use4

5

C. Mora, D. P. Tittensor, S. Adl, A. G. B. Simpson, B. Worm, How Many
Species are There on Earth and in the Ocean? PLoS Biol. 9 (8): e1001127.
doi:10.1371/journal.pbio.1001127 (2013).
M. L. Goff, Estimation of postmortem interval using arthropod development
and successional patterns. Forensic Science Review 5: 81-94 (1993).
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less. The second method uses of arthropod succession data. Arthropods appear and inhabit the body by a fixed schedule and in a certain characteristic order. Cadavers at various stages of
decomposition undergone different biological and chemical changes
what makes them attractive to different species of insects. The first
colonizers are blow flies (Calliphoridae). At later stages of decomposition (bloated, decay) cadaver is colonized also by flesh (Sarcophagidae) and muscid flies (Muscidae), carrion beetles
(Silphidae), rove beetles (Staphylinidae), clown beetles (Histeridae), ham beetles (Cleridae), sap beetles (Nitidulidae) and representatives of many other insects’ families. In the dry remains
stadium dominate skin beetles (Dermestidae) and moths. Dermestidae are only beetles having enzymes to breaking down keratin – a
protein component of epidermis and hairs. This method is useful for
estimation the time of death when the recovered body is in an
advanced stage of decomposition (several weeks or even years) and
other methods can not be used.
Fauna corpses research have been carried out on the many species
of vertebrate animals: cats, dogs, wolves, foxes, deer, bears, rats,
squirrels, raccoons, mice, rabbits, sheep, elephants, opossums,
chickens, alligators, lizards, turtles, toads, pigs, and humans (University of Tennessee)6. In Poland and many other countries, the
study on human corpses is not possible due to ethical constraints.
Therefore, investigations are performed at model animals, mostly
domestic pig (Sus scrofa domestica) because of its size, weight,
type of hair and gut fauna. In Poland the experimental studies are
performed at the Museum and Institute of Zoology, Polish Academy
of Sciences, at the Nicolaus Copernicus University in Toruń and at
the Adam Mickiewicz University in Poznań.

6

S. V. Gruner, The forensically important Calliphoridae (Insecta: Diptera) of pig
carrion in rural North-Central Florida. University of Florida (2004).
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Molecular Methods
The correct identification of the collected insect and arthropod
species is very important. If the identification is incorrect, the estimated post mortem interval will be invalid7. However, diagnostic
morphological criteria are lacking for many species. Furthermore,
species identification at preimaginal stages is very difficult and
requires lot of knowledge and experience. Larvae and eggs can be
identified by scanning electron microscopy (SEM), but there is not
complete key for identification of all forensically important insects.
Molecular methods can be used to identify species at all life stages,
regardless of sex. Several loci have been used to make species
determination of forensically relevant species. The most popular
mitochondrial DNA markers used for this purpose include
cytochrome oxidase subunit I (COI) and subunit II (COII) genes.
In 2001, Jeffrey Wells from the University of Alabama at Birmingham and Felix Sperling from the University of California at Berkeley developed a method for using mitochondrial DNA to identify
flies of the Chrysomyinae subfamily8. The method has proven particularly useful when traditional morphological keys are unavailable
or difficult to use. The authors selected cytochrome oxidase subunit
one (COI) gene as a marker. Mitochondrial DNA can be used to
infer the phylogeny and genetic divergences of insects9,10,11 COI has
7

J. D. Wells, Development of DNA-Based Identification Techniques for Forensic
Entomology. Phase 2, Final Report (2002).
8
J. D. Wells, F. A. H. Sperling, DNA-based identification of forensically important Chrysomyinae (Diptera: Calliphoridae). Forensic Science International
120: 110-115 (2001).
9
J. F. Wallman, R. Leys, K. Hogendoorn, Molecular systematics of Austalian carrion-breeding blowflies (Diptera: Calliphoridae) based on mitochondrial DNA.
Invertebrate Systematics 19: 1-15 (2009).
10
J. A. Smith, N. C. Baker, Molecular genetic identification of forensically
important flies in the UK. Forensic Science International: Genetics Supplement
Series I: 620-622 (2008).
11
F. Alessandrini, M. Mazzanti, V. Onofri, C. Turchi, A. Tagliabracci, MtDNA
analysis for genetic identification of forensically important insects. Forensic
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several advantages as a molecular marker: it is rather easy to
amplify using universal primers; standard 650 base pair length COI
sequence is short enough to be sequenced quickly and long enough
to identify variations among species. Sequence has low interspecific
and high intraspecific variability. Species identification approach
based on comparison of standard 650 base pair length COI
sequence gave name of DNA barcoding 12,13. The Barcode of Life
Data Systems (BOLD) www.boldsystems.org is a web-based workbench and database supporting the acquisition, storage, analysis and
publication of DNA barcode records. After isolation and sequencing
of DNA from collected specimen obtained sequence is pasted in
BOLD identification system. An example of specimen identification at BOLD is presented at Fig.1.
Although DNA sequencing is a particularly robust technique other
methods also can be fast, inexpensive and highly discriminating.
Species identification is also possible by analysis of microsatellites14, restriction fragments length polymorphism PCR (RFLPPCR)15, random amplified polymorphic DNA (RAPD)16, probe-speScience International: Genetics Supplement Series I: 584-585 (2008).
P. D. N. Hebert, A. Cywinska, S. L. Ball, J. R. deWaard, Biological identifications through DNA barcodes. Proceedings of the Royal Society of London. Series B, Biological Sciences, 270: 313-321 (2003).
13
P. D. N. Hebert, S. Ratnasingham, J. R. deWaard, Barcoding animal life: cytochrome c oxidase subunit 1 divergences among closely related species. Proceedings of the Royal Society of London. Series B, Biological Sciences, 270:
S596-S599 (2003).
14
A. B. Florin, N. Gyllenstrand, Isolation and characterization of polymorphic
microsatellite markers in the blowflies Lucilia illustris and Lucilia sericata.
Molecular Ecology Notes 2: 113-116 (2002).
15
P. J. Thyssen, A. C. Lessinger, A. M. L. Azeredo-Espin, A. X. Linhares, The
value of PCR-RFLP molecular markers for the differentiation of immature
stages of two necrophagous flies (Diptera, Calliphoridae) of potential forensic
importance. Neotropical Entomology 34 (5): 777-783 (2005).
16
M. Benecke, Random amplified polymorphic DNA (RAPD) typing of
necrophagous insects (diptera, coleoptera) in criminal forensic studies:
validation and use in practice. Forensic Science International 98: 157-168
12

vol. 6, Law and Forensic Science 163

cific real time PCR and high resolution melting PCR (HRM-PCR) 17
and others18. The HRM-PCR is especially promising as it requires
DNA isolation and Real Time PCR only. The HRM PCR is a closetube and post-PCR method enabling the quick analysis of genetic
variation in PCR amplicons. HRM PCR involves precise monitoring of changes in fluorescence caused by the release of an intercalating DNA dye from a DNA duplex as it is denatured by increasing
temperature. This technique does not require fluorescently labeled
probes or separation steps and has already been used in epigenetics,
and single nucleotide polymorphism (SNP) typing/point mutation
detection. An example of specimen identification by HRM-PCR is
presented at Fig.2.

(1998).
T. Malewski, A. Draber-Mońko, J. Pomorski, M. Łoś, W. Bogdanowicz, Identification of forensically important blowfly species (Diptera: Calliphoridae) by
high-resolution melting PCR analysis. International Journal of Legal Medicine
124 (4): 277-285 (2010).
18
D. E. Gennard, Forensic entomology. An introduction. Wiley (2007).
17
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The HRM-PCR allows identification of many samples at the same
time and provides high reproducibility of results despite of very low
DNA concentrations.
Molecular biology is currently undergoing a technological revolution and we can expect development of new interesting approaches
from which would benefit forensic laboratories.
Figure 1. An example of specimen identification at The Barcode of
Life Data Systems (BOLD) www.boldsystems.org. DNA sequence
of investigated specimen was identified as belonging to Calliphora
vicina.
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A.

B
No.

Specimen

Species

Confidence %

1

MŁ-20

Thanatophilus sinuatus

100,00

2

MŁ-21

Thanatophilus sinuatus

98,97

3

MŁ-22

Variation

4

MŁ-23

Variation

5

MŁ-24

Thanatophilus sinuatus

6

MŁ-25

Variation

7

MŁ-30

Thanatophilus rugosus

8

MŁ-31

Variation

99,28
100,00
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No.

Specimen

Species

Confidence %

9

MŁ-32

Variation

10

MŁ-33

Thanatophilus rugosus

11

MŁ-34

Variation

12

MŁ-35

Thanatophilus rugosus

98,62

13

MŁ-40

Oiceoptoma thoracicum

100,00

14

MŁ-41

Variation

15

MŁ-42

Oiceoptoma thoracicum

98,41

16

MŁ-43

Oiceoptoma thoracicum

98,10

17

MŁ-44

Oiceoptoma thoracicum

93,41

18

MŁ-45

Variation

19

MŁ-60

Necrodes littoralis

100,00

20

MŁ-61

Necrodes littoralis

91,00

21

MŁ-62

Variation

22

MŁ-63

Necrodes littoralis

23

MŁ-64

Variation

24

MŁ-65

Variation

95,52

97,54

Figure 2. An example of specimens’ identification by HRM-PCR.
A. Real Time PCR amplification plot of analyzed specimens.
B. Species assignment of analyzed specimens.
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Abstract: Forensic service providers which are laboratories were required to
obtain a certificate of accreditation by the framework decision of the Council of
Europe of 2009. The introduction of uniform standards to enable the exchange of
data between the authorities responsible for the prevention, detection and prosecution throughout the European Union. The aim is to bring the issues of implementation of validation process research methods of genetic analysis are used in
laboratories carrying out tests for the needs of law enforcement and the justice sys tem accredited in compliance with standard PN-EN ISO/IEC 17025: 2005.
Keywords: quality system, validation, DNA, UE

Introduction
The necessity of ensuring the efficient flow of information between
law enforcement agencies and other judicial bodies within Europe
has raised the question within the legislative bodies of the European
Union of the reliability of data exchanged upon the conclusion of
any given group of expert opinions.
The appropriate competence levels in research bodies and other
specialist institutions carrying out research of a forensic nature,
which will later be given in evidence in a Court of Law must be
ensured. Laboratories providing criminological services have been
placed under an obligation to obtain the following accreditation certificate further to Council Framework Decision 2009/905/JHA.
Implementation of uniform standards was designed to facilitate the
exchange of data between those entities responsible for the preven-
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tion, detection and investigation of crime throughout the European
Union. The Council Framework Decision is specifically concerned
with research which yields DNA profiles and dactyloscopic data.
The deadline for the above-mentioned Decision to be entered into
law is November 30th, 2013 for genetic studies and November 30th,
2015 for dactyloscopic data1.
The accreditation of research laboratories, including those of a judicial nature, is carried out further to the PN-EN ISO/IEC
17025:2005 standard, viz: “General requirements for competences
in research and the calibration of laboratories”. Further to this last
procedure, the authorised unit formally acknowledges that the unit
making the application, is competent to undertake certain tasks 2.
The aim of this article is to discuss problems relating to the validation process of research methods on genetic analyses as applied in
those laboratories which provide services for law enforcement
agencies and judicial bodies, as accredited, in compliance with the
PN-EN ISO/IEC 17025:2005 norm.

Validation further to Norm PN EN\ISO/IEC 17025
The term “validation” comes from the Latin 'validus' which means
strong or effective. According to the dictionary definition, validation means all activities carried out with the aim of studying the
adequacy, the accuracy and the relevance of something 3. In technical and computer sciences, validation means activities undertaken
1

Council Framework Decision 2009/905/WSiSW from November 30th, 2009
on the accreditation of forensic service providers carrying out laboratory activ ities Legal Journey L 322 from Dec 9th, 2009.

2

J. Wierzowiecka, Różnice wymagań i statusu wyników badań w laboratoriach
badawczych, „Problemy Jakości” 2004, No. 3, page 13-16. (Differences in requirements and status of the laboratory research results, in: „Problems of Quality”
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in order to confirm, by documentation and in line with assumptions,
that procedures, processes, equipment, materials, activities and systems actually obtain the results4 expected. On the other hand, in
Norm PN EN ISO 9000:2001, validation is seen as confirmation by
the presentation of objective proof that requirements referring to the
specific use or application planned, have been fulfilled 5.
To sum up, it can be said that validation is the confirmation of the
compliance of a certain product, or process, or service with assumptions adopted beforehand. Hence, it is one of the many inseparable
elements of quality management in any undertaking and is indispensable for both the certification and accreditation processes to be
regularised. The gains for any laboratory applying these methods of
validation include ever increased performance which greatly
reduces the need for repeat testing6.
The norm requires that those units applying for accreditation carry
out the process of research method validation. The laboratory must
carry out validation of non-standardised methods designed or
developed in the laboratory, standardised methods used in emergency or unpredictable situations and standardised methods which
have been extended or modified to confirm that they are appropriate
for the application intended7. Simultaneously, indications included
in the records on validation permit a high degree of freedom in the
choice of research methods. Hence, validation is to be appropriate
3

4
5

6

7

Dictionary of foreign words, Wydawnictwo Naukowe PWN, Warszawa 2009,
page 972.
pl.wikipedia.org/wiki/Walidacja_(technika).
Polish Standarisation Committee. Standard PN-EN ISO 9000:2001 Quality
management system. Basis and terminology. 2001.
M. Spólnicka, R. Zbieć Proces walidacji w kryminalistycznych badaniach profilowania DNA (Validation process in the forensic profiling research studies),
Problemy Kryminalistyki (Forensic problems), 2008, 262, 5-13.
Polish Standarisation Committee. Standard PN-EN ISO/IEC 17025:2005
Ogólne wymagania dotyczące kompetencji laboratoriów badawczych i wzorcujących (General requirements for the competence of testing and calibration
laboratories), 2005.
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for a given research method but the choice of means and the possibility of their application depends on the researcher carrying out the
study. It should be stressed that validation of a research method
should be designed from the point of view of its application and, of
utmost importance, it should be in line with the expectations of
potential clients. The validation process for scientific methods has
been described by the following statement: “Validation is always a
compromise between cost, risk and technological ability” 8. Since it
is necessary to analyse the results of validation research mathematically, software such as 'Statistica' or 'Valid' and similar programmes
can be applied.
Detailed guidelines regarding validation can be found in the documents of the Polish Accreditation Centre. Document DAB-07 contains guidelines regarding those areas covered by the regulations.
The requirements for these regulations of national and /or European
law, establish specific requirements as to the competence of individual research laboratories and detail the conditions under which
the use of research results for the evaluation of compatibility is covered by the relevant legislation. Requirements specific for those
laboratories acting in regulated areas may concern research methods and validation or confirmation of thoroughness in the execution
of methods and / or assessing the uncertainty of measurements
relating to study results9. In document DA-10, there is the condition
that the necessary analyses should be carried out and corrective
measures should be implemented where it is discovered that a particular laboratory is unable to issue conclusive reports from examinations or calibration certificates during the validation process. The
above actions should concern both relations with customers and the
solving of the internal problems of the laboratory 9.
8
9

Ibidem.
DA-10 Akredytacja laboratoriów w zakresach elastycznych wydanie 1 z dnia
15.05.2009 r. (Accreditation of laboratories in flexible scopes, issue 1 of May
15th, 2009).
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ENFSI and SWGDAM Validation Guidelines
Documents of the European Network of Forensic Science Institutes
(ENFSI), described by the Scientific Working Group on DNA Analysis Methods (SWGDAM), contain guidelines on the validation of
research methods in forensic laboratories. Both associations consist
of some fifty scientists who represent federal, state and local forensic laboratories in the USA and Canada.
The ENFSI guidelines refer to good professional practice, drawing
attention to those areas which should be accorded special attention10
in how to avoid glaring errors during routine examinations carried
out in forensic laboratories. The actual adherence to certain principles, requirements and guidelines in a given organisation, lends credence to the claim that a system of quality management is indeed in
place in any given organisation11. Methods of validation, as with
any process in any organisation, can be seen as part of a wider
remit.
In the case of a research laboratory, the checking of any given
research method could be considered as part of the assessment
where there is uncertainty in any given examination12.
In November 2010, ENFSI published recommendations on the minimum criteria for the validation of DNA profiling stages. The guidelines mentioned above, refer to the extraction of biological material,
the evaluation of its amount, the instruments used for PCR reactions, reagent kits for multiplex (multi-focal) PCR reactions, equip10

11

12

European Network Forensic Science Institutes, Guidance on the production of
best practice manuals within ENFSI, Standing committee for quality and competence (QCC), nr 8/2008, Internet: http://www.enfsi.eu/documents/guidancedocument-best-practice-manuals.
A. Hamrol, Zarządzanie jakością z przykładami, Wydawnictwo naukowe
PWN, Warszawa 2007, s. 75. (Quality Management with examples).
R. Gąsior, Wybrane aspekty walidacji metod analitycznych, „Wiadomości
Zootechniczne”, XLV/2007, nr 3, s. 55-60. (Some chosen aspects of validation
for the analytical methods in Zootechnological News)
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ment for electrophoresis, the software programmes used during profile analyses and automation of individual processes carried out in
the laboratory. It is strongly stressed in the guidelines that any
changes in reagent kits or apparatus that can potentially influence
examination results, require internal validation to be either carried
out or repeated.13
In the opinion of the SWGDAM, every new reagent kit or research
system implemented in accordance with a routine application in
legal genetics, requires verification as to its usability. Consideration
must also be given to those factors influencing its reliability and
dependability14.
The SWGDAM guidelines distinguish two forms of validation. The
first is developmental validation which is chiefly concerned with
the producers of reagents for forensic research which requires the
checking of the conditions and the determining of the limits for any
new or improved research methodology used in forensic research,
as understood in the broadest sense of the term. The basis for this
developmental validation is the publication of preliminary information which is the foundation of the scientific principles used for this
technology. Naturally, laboratories can use those results published
by other research units if they concern the same methods or may
also quote specific works and give the basis for the research results
presented. The process of developmental validation should cover
the following issues15:

13

14

European Network Forensic Science Institutes, Recommended minimum criteria for the validation of various aspects of the DNA profiling process , ENFSI
DNA
working
group,
2010,
Internet:
http://www.enfsi.eu/sites/default/files/documents/minimum_validation_guidelines_in_dna_profiling_-_v2010_0.pdf.
A. Maciejewska, R. Pawłowski SWGDAM validation study of the PROFILER
PLUS kit for forensic casework analysis. Problems of Forensic Sciences, vol.
LVI, 2003, 76.88.
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15

16

-

characteristics of genetic markers (heritability, mapping,
identification technology, polymorphism);

-

species specificity (e.g. the ability to detect genetic information specific to the species not subject to the research
studies, i.e. bacterial DNA recognised during examination
of human DNA);

-

studies on sensitivity (upper and lower values limiting
detectability);

-

studies directed at checking the influence of various substance or environmental conditions in the DNA extraction
process;

-

precision and accuracy of the reagents or set of reagent
actions with special attention accorded to repeatability and
reproducibility;

-

variability of samples for analysis;

-

population studies;

-

examination of mixtures in order to determine the amount
of contributors within those mixtures as well as the establishment of the majority and minority profile shares;

-

studies on polymerase chain reaction (primer sequences,
conditions in which reaction take place, potential differences in the amplification process between individual loci,
criteria for the detection of the amplified product, appropriate measurement of standards characterising individual
alleles)16;

Scientific working group on DNA analysis methods: SWGDAM validation
guidelines for DNA analysis methods, 2012, Internet: http://swgdam.org/SWGDAM_Validation_Guidelines_APPROVED_Dec_2012. pdf.
Scientific working group on DNA analysis methods: SWGDAM validation
guidelines for DNA analysis methods, 2012, Internet: http://swgdam.org/SWGDAM_Validation_Guidelines_APPROVED_Dec_2012.pdf.

176 Ireneusz Sołtyszewski, Wojciech Achrem, Joanna Kowalska-Wnukowska,
Validation: A Systems Management Application Designed For Forensic
Laboratories Operating Within the Legal System

Developmental validation is characterised by a considerably
extended research cycle17. Its task is to put in place certain standards concerning the implementation of a new product for forensic,
genetic studies prior to being introduced to the market. Developmental validation results are often published on the websites of
reagent producers as well as in the specialist literature. In addition
to advertising and presenting a new product, they are also an indication of the potential usability and feasibility of such new scientific
and technological achievements in research work. Some elements
of the validation studies such as the frequency of the occurrence of
alleles in a given population are then used by researchers to determine the probability of the occurrence of the compatibility of polymorphic features between evidential material taken from a crime
scene and comparative material removed from the accused. The
cycle of developmental validation is complete when a given reagent
has been introduced to the market and at the same time where it
demonstrates its possibilities with regard to its application within
the legal system.
Unlike developmental validation, internal validation seeks to verify
the accuracy of the action of a given reagent using specific pieces
of equipment under specific laboratory conditions. The main
assumptions for internal validation concentrate on the checking of
samples, both known- as with DNA profiles constructed earlier with
previously applied reagents- and unknown, on various substrates 18.
Determination of the sensitivity of any given research method and
the checking of its stochastic effects are given special attention.
17

18

J. Drabik, A. Jagiełlo, A. Niemcunowicz-Janica, W. Pepiński Walidacja o ocena
przydatności pięciu markerów STR w genetyce sądowej (Validation and evaluation of the usability of five STR markers in forensic genetics) . Archiwum
Medycyny Sądowej i Kryminologii (Archives of Forensic Medicine and Criminology), 2011, LXI, 153-160.
Scientific working group on DNA analysis methods: SWGDAM validation
guidelines for DNA analysis methods, 2012, Internet: http://swgdam.org/SWGDAM_Validation_Guidelines_APPROVED_Dec_2012.pdf.
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Similarly, as during developmental validation, it is advisable to
check the precision and accuracy of the method including its
repeatability and reproducibility. It is necessary to carry out a control of the analysis of the DNA mixtures in the samples, as well as
assess the possibility of any contamination of the DNA under investigation by biological material originating from sources other than
the sample under examination, that is from reagents, the operator, or
from the environment19.
ENFSI guidelines for the internal validation of research methods:
The research process which ultimately yields a genetic profile, consists of a series of separate laboratory steps including isolation,
quantification, amplification and electrophoresis. During each of
these, a series of research methods and various reagent kits can be
applied. Further to the assumptions, the process of internal validation is continuous and each change in the research method applied,
results in new research studies which confirm the efficiency of the
changes implemented. When working on the assumptions for the
validation process, one should take into consideration, inter alia,
such elements as the stability of the laboratory conditions, the
appropriateness of the equipment and research apparatus and the
competence of the personnel. The appropriate choice of samples is
also important20.
ENFSI21 guidelines on the validation of a new method for the
extraction of nucleic acids show that any new research method must
be compared to the method routinely used in the laboratory. Since
DNA isolation is the first and most important stage in the whole
19
20

21

Tamże.
Roper P. et al.: Applications of Reference Materials in Analytical Chemistry.
Royal Society of Chemistry, Cambridge, UK, 2001, 2.
European Network Forensic Science Institutes, Recommended minimum criteria for the validation of various aspects of the DNA profiling process , ENFSI
DNA
working
group,
2010,
Internet:
http://www.enfsi.eu/sites/default/files/documents/minimum_validation_guidelines_in_dna_profiling_-_v2010_0.pdf.
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process of analysis, a maximum number of samples should be used
for the examination. The experiment should assume analysis of
samples of a given type which are routinely examined in the laboratory but, when the need arises and where there is the possibility so
to examine, additionally those samples which have not been examined hitherto. The minimum criteria for carrying out internal validation of reagents for nucleic acid extraction assume the following
parameters: repeatability, reproducibility and sensitivity.
Attention should be given to the amount of DNA and the comparison of samples between sequential repetitions. The results subsequently obtained should be referred to the method used previously.
The results then obtained should be analysed for the influence of
the substratum on the genetic material on which the sample is
placed. Diversification of samples subjected to forensic research
such as blood and epithelial cells should also be taken into consideration.
Internal validation of those reagents used for DNA quantification is
to assess the optimum DNA concentration scale in order to obtain
good quality profiles. When a reagent is changed, the new set
should be compared to the set used previously in order to modify
the algorithms used for amplification. The minimum parameters
that should be subjected to control are: repeatability, reproducibility,
sensitivity and the determination of the connection between the
result of the DNA quantity assessment and genetic profile. The
remaining parameters to be assessed are, among others, sensitivity
of the method in relation to the presence of PCR inhibitors in the
sample and sensitivity of the method in relation to the degraded
DNA; detection of masculine and feminine components in the mixture during the application of the reagent which would facilitate it
and the durability and stability of standards and samples.
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A new set of reagents for PCR reactions should be checked for the
following characteristics22:


repeatability – 5 repetitions of the same sample,



reproducibility – 5 repetitions of the same sample carried
out by another person at a different time where the process
is carried out manually,



sensitivity – a series of 5 dilutions in three repetitions,



analyses of mixtures – a series of mixtures with various
DNA ratios defined by a laboratory in three repetitions,



analyses of the peak balance – attention should be drawn to
the balance of heterozygote peaks in a single locum and the
peak balances of all alleles between the loci studied; an
acceptable peak balance scale is above 60% when samples
are of good quality,



checking of the primers coefficient by determining peak
primer height or its surface area related to the proper peak
height corresponding to it or its surface area. Generally it is
assumed that primer peaks should be lower than indicated
by the manufacturer's percentage of the peak height which
can be ignored, as it can be considered a biological artefact
of the sample,



compatibility study – this should be carried out using the
PCR products which gave fully balanced profiles in the
previous studies.

The remaining parameters to be determined are: sensitivity against
inhibitors of the PCR reactions and sensitivity in relation to
22

European Network Forensic Science Institutes, Recommended minimum criteria for the validation of various aspects of the DNA profiling process, ENFSI
DNA
working
group,
2010,
Internet:
http://www.enfsi.eu/sites/default/files/documents/minimum_validation_guidelines_in_dna_profiling_-_v2010_0.pdf.
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degraded DNA as well as detection of male and female DNA components where specific reagent sets are applied.
During validation of the process of electrophoresis, the equipment
used to obtain the results is subjected to control. ENFSI guidelines
assume that any new type of equipment must be better than, or at
least comparable to, those instruments in use previously. The
parameters taken into consideration during validation of the process
of electrophoresis overlap parameters enumerated in the validation
of the reagents for amplification. However, attention should also be
paid to the precision of the instrument defined as the fitting of a
specific allele into its equivalent on the allelic ladder 23. Moreover, it
is advisable to determine the maximum number of electrophoreses
with the use of one capillary set as well as the storage time of the
polymer used as an environment in which electrophoresis takes
place.

Validation as an Element confirming the Competence of
the Forensic Laboratory
In Polish regulations for criminal procedures, the legislator has
referred to the issues of quality assurance in criminal proceedings.
Further to Art. 193 § 2 of the criminal code, opinion can be
requested by research or by a specialised institution. In the article
quoted above, the legislator has not specified the conditions with
which these institutions must comply if they are to issue opinions.
This has led to the disturbing situation where it is possible to submit
opinions by experts employed in institutions that have not obtained
certificates of competence. Despite this, such an opinion can still be
regarded as being fully compliant and form the basis upon which
the Courts may pass sentence.
23

Ibidem.
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The application of complicated, multi-stage research procedures is a
characteristic feature of forensic, genetic research and poses significant problems to judicial bodies in the understanding of the analytical process and the conclusions drawn therefrom. As has been
stressed in the literature, it is one of the main reasons why the evaluation of the expert opinion on genetic research by the judicial body
is often cursory and concerns only its formal aspects 24. On the other
hand, it is not reasonable to expect from lawyers, any vast knowledge of molecular genetics, which would be required to enable
them to interpret expert opinion's advice. Hence, the Supreme Court
has issued their opinion on the evaluation of scientific evidence
based on polymorphic DNA features. Jurisdiction is characterised
by cohesion, precision of definition and avoidance of generalisation. As early as the beginning of the nineties of the previous century, judges stated that it is evidence in statu nascendi and advised
caution in the use of results so obtained. In the verdict of February
16th., 1994, attention was drawn to the fact that the method was new
and was without any substantial empirical material since the
research units carrying out the genetic studies did not have sufficient experience in it. Due to the above considerations and also
because of the complicated character of the analyses combined with
the impossibility of verifying the competence of the research team,
prudence in the acceptance of results can be shown, for example, in
the verification by another independent team 25. The jurisdiction
quoted above allowed the formulation of conditions for the new
method to be accepted in Court proceedings:
•

24

25

firstly, studies should be carried out in a scientific institution,

Tomaszewski T. Przesłuchanie biegłego w postępowaniu karnym (Hearing of
the expert witness in penal procedurę). Warszawa 1987, s. 37.
Supreme Court Verdicts from 19913 i 19914 SN II CRN 176/93 OSNC
1994/10/197.
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•

secondly, the method should be practised over a sufficient
period of time in order to generate practical experience for
its application,

•

thirdly, it should comply with the theory assumed,

•

fourthly, results should be verified by an independent team
of experts.

In the nineties of the 20th. century, experts had not yet seen the need
to apply validated methods in laboratory research. The control
methods practised included negative samples in the research
process in order to confirm the sterility of the research carried out.
Recommendations of the Court that examination results be corroborated by an independent team of experts was the first indication of
the necessity of proving that the research methods applied were
methodologically correct and were at least repeatable and reproducible. Without these indispensable conditions being fulfilled, it is
not possible to verify results obtained by another research team.
The increasing use of genetic analyses both in criminal and civil
proceedings -relating to affiliation in most cases- made it necessary
to formulate these general guidelines. Also in 1994, it was stated
that the bench is obliged to carry out a comprehensive evaluation of
material given in evidence in its entirety even when a specific type
of evidence, such as the results of a genetic, DNA code examination
is regarded as particularly reliable.26.
The rapid evolution of views on forensic research, based on the
variability of DNA, can be seen. Genetic analysis has gained recognition as a reliable method. Moreover, the Supreme Court has stated
that this type of research can only be carried out by those laboratories within the framework of a scientific institution or holders of
appropriate certificates of competence. Attention was drawn to the
26

Supreme Court Verdict of 16.02.1994 II CRN 176/93.
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fact that such laboratories must have experience, equipment and
qualified employees27. In the jurisdiction of this period, the issue of
ensuring the high quality of research for judicial bodies began to
play an important role. The suggestion that research studies should
be carried out only in those units with certificates confirming their
competence made it necessary to apply analytical methods proven
in a laboratory. Between 1998 – 2000, another change took place in
the approach to the application of genetic research techniques given
in evidence in criminal cases. Hence, appropriate analytical practice
was worked out, sufficient experience was gathered and research
technology developed. The Supreme Court then started gradually to
withdraw from the necessity of verifying research using teams of
independent experts, stressing at the same time, that adopting this
type of scientific evidence did not release the Court from using a
thorough method for the extraction and comprehensive analysis of
evidence such as the testimonies of witnesses and the depositions of
all the litigants concerned in any particular case 28. Supreme Court
verdicts for 2000 seem to have achieved a breakthrough in the
development of the quality assurance systems in genetic laboratories providing services for law enforcement and judicial entities. It
was stated at that time, that due to the complicated character of
genetic research which demands great precision, it is necessary to
be prudent and consider the rejection of such evidence with the
utmost diligence29 At the end of 2000, the above-mentioned verdict
formed the basis of the recognition that it is sufficient to carry out
research by a single, attested institution30. Moreover, in arriving at
the above decision, the Court defined the notion of an attestation as
confirmation that the regulations governing the research had been
strictly adhered to, thus guaranteeing accuracy of result.
27
28
29
30

Supreme Court Verdict of 27.11.1996 SN I CKU 27/96.
Supreme Court Verdict of 06.04.1998 SN I CKU 13/98.
Supreme Court Verdict of 02.02.2000, SN II CKN 729/98.
Supreme Court Verdict of 13.12.2000, SN III CKN 1422/00OSNC 2001/78/106.
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The above review of the regulations and the jurisdiction of the
Supreme Court shows that the issue of using research methods,
checked under the actual conditions of their performance, is of
basic significance regarding reliability levels and thence the
strength of evidence based on DNA polymorphism. Assurance of
research quality by the application of research methods, validated in
a laboratory, gives the judicial process of decision-making, at the
various stage of criminal proceedings, a rational basis.
For a genetic laboratory wanting to successfully provide services to
law enforcement entities and judicial bodies, it is necessary to submit to the process of accreditation. One of the many conditions necessary in order to obtain approval to undertake research according
to the EN ISO/IEC 17025:2005 standard, is the internal validation
of the research method used and the presentation of the relevant
proofs in the form of validation reports in which the parameters discussed in the earlier part of this article, are described. In the case of
genetic studies, the monitoring process applied to research methods
is significant since the accuracy of the results obtained, under actual
laboratory conditions- with all the analytical equipment, chemical
reagents and the environmental conditions of a genetic laboratorycan be confirmed. The appropriate documentation of the whole
research process eliminates, to a large extent, any subjectivity in the
acceptance of DNA results from an expert witness.
The internal validation process proves that a given research method
is repeatable. It is one of the most important parameters on the basis
of which the opinion of an expert witness on genetic research can
be qualified as evidence. A report from internal validation shows
that by carrying out many examinations of a sample of the same
substance, we arrive at identical results. During a Court hearing, an
expert presenting a document confirming that the method used in
the laboratory has been validated, proves that the results obtained
are highly reliable since during examination of the evidence and
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examination of comparable material, a research method generating
identical results each time was applied. This eliminates the possibility that the value of the evidence of expert opinion might be diminished by defence lawyers in their questioning as to the accuracy of
the results presented. In considering the reverse situation, that is to
say, where internal validation of the research method has not been
carried out, it could be said that the reliability of the evidence submitted diminishes since the expert is not in any position to prove
that the results obtained for the sample in question would be the
same each time, using the method in question, under the actual conditions of any given laboratory.
The sensitivity of the research method is a very significant parameter in forensic genetic research. The tendency, among manufacturers
of laboratory equipment and reagents, to continually lower the concentration threshold of deoxyribonucleic acid above which threshold it is possible to obtain results in the form of a DNA profile, has
been observed. Market forces, in forensic services, force experts to
try and devise a system of characteristic variables from a minute
amount of biological substance taken from a crime scene. Thanks to
modification of existing research methods and the implementation
of new analytical procedures in forensic practice, that which used to
be impossible not so long ago, has now become a reality which is
greatly to be desired. However, it should be kept in mind that there
is the risk of accepting unreliable or wrongly interpreted results. To
avoid this type of error, it is necessary to establish detection limits
for given research methods. When the sensitivity level has been
established for a research methodology used in a given laboratory
-on the basis of a series of DNA dissolutions- the expert witness has
precise, mathematically analyzed, information on the probability
value of obtaining a result. He can then make an informed decision
as to the choice of analytical technology or may cancel the research
where the chance is lower than 50%. Determining the sensitivity
applied in laboratory research procedure is especially useful during
the contradictory hearing of expert witnesses under actual Court
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proceedings. In presenting his validation report, the expert proves
that it has been possible to obtain research results from the minute
amount of biological substance taken and hence rules out the argument that the DNA profile determined on the basis of a sample from
the material in evidence, could be the result of a laboratory error,
such as by contamination of the material in evidence. This makes
the opinion of the expert witness, on genetic research, reliable as
evidence.
In forensic practice, the analysis of DNA mixtures is a common
dilemma to be solved by the expert witness. Even though it is possible to apply mathematical algorithms for the segregation of genotypes and draw conclusions based on the testing of alternating
hypotheses, it is not always possible to carry out identification of
those persons who could have been the sources of the biological
material in the sample substances analysed. It would be of assistance to know whether it is possible to analyse such a DNA mixture
knowing the value of the mixture ratio which can be detected, using
a given research method. After carrying out validation research in
the laboratory, the expert witness gains information about whether
the analysis of the mixed DNA sample is possible in the ratio of, for
example, 1:10. Calculation of the DNA content from both litigants
gives information as to whether the threshold value has been
exceeded. If such is the case, the expert interprets the result of the
genetic analysis, aware that there is a significantly higher probability of stochastic phenomena or else of preferential amplification
than when the content of this parameter is in its optimum range.
Knowledge of the numerical values, makes decisions as to the possibilities of identifying DNA donors, in any given sample, rational
and not based on the subjective view of the expert.
The above review of the key parameters in the process of internal
validation shows their influence on the reliability and the strength
of the evidence of the expert in his opinion. The defining of the
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numerical values ensures that the expert witness has a resource of
objective information which is his basis during the preparation of
the opinion and its interpretation. A mathematical foundation based
on the rules of formal logic makes experts' decisions devoid of subjectivity. Furthermore, by correlating the results of validation with
the results obtained for various stages of genetic research, the
expert is in a position to be able to determine the chance of obtaining the result. The above information is significant as the amount of
biological substance collected at the crime scene can be so minute
as to make repetition of the research impossible. Knowing the
results of the validation, the decision as to the qualification of the
sample for further examination or whether to withdraw it from
genetic analysis is supported by honest argument.
Carrying out the validation procedure is proof that the results of
genetic research obtained are reliable and that the expert has used
objective tools when interpreting these results. Hence, conclusions
based on the subjective view of the expert is, to a large extent, eliminated, and the reliability of the experts' conclusions increases.

Conclusions
Validation is the only method directly confirming the reliability of
any given research and is of crucial significance in genetic research
as used by forensic and judicial bodies. It should be assumed that
validation will be an obligatory procedure in the near future. It
seems that norms should be established, including general legislation, for forensic genetic laboratories which provide services for
law enforcement agencies and judicial entities, as has already been
established in the case of genetic, diagnostic laboratories 31.

31

Ł. Łaczmański, I., Łaczmańska Walidacja metod molekularnych przeznaczonych do laboratoryjnej diagnostyki genetycznej (Validation of molecular
methods for genetic laboratory diagnostics), Journal of Laboratory Diagnostics, 2009 • Volume 45 • Number 2 • 163-165.
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Abstract: The authors presented in this paper the process of evolution of documents examination in Poland from the point of view of classic examination of documents. The research tendencies were shown in a convention of a short look at
handwriting examination “yesterday”, and “today” – taking into consideration the
influence of the discipline’s division and of symptoms of economic and politic
transformations on research tendencies, and “tomorrow” in a pragmatic formulation of directions and the area of research in this discipline. In a particular way
were treated problems of handwriting examination as seen from the perspective of
types of documents subject to examination in Teams/Sections of Classic Examination of Documents in police forensic labs. We have cited the most expressive
research examples of tendencies in crimes against documents, including, among
others, VAT invoices, declarations about destination of purchased heating oil for
heating purposes, declaration of access to OFE pension funds, cattle passports,
contracts with mobile and fixed telephony operators, prescriptions, letters of support, with signatures, for candidates for election, presenting them additionally on
the background of legal reality.

Introduction
Evaluation of handwriting allows individual identification of the
author of the challenged/disputed material (handwritten annotations
or signatures). In the majority of cases, the evaluation’s objective is
to determine the following: has the disputed material been written
by the person, the comparison handwriting of which had been sent
for examination; does the signature sent for examination constitutes
the authentic signature of a certain person?
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In the present forensic practice, documents are examined in: 17
police criminal investigation labs (“kwp/ksp” – provincial/regional
Police Headquarters), Central Crime Investigation Police Lab in
Warsaw, Jan Sehn Institute of Forensic Research in Cracow, labs of
the Frontier Guard and Internal Security Agency, private crime
investigation agencies and by court appointed experts registered at
Regional Tribunals.
The present paper about examination of documents is basically dedicated to its classical subject, i.e. examination of handwriting and
signatures. This is based not only on the field of specialization of its
authors but also by the fact that today’s technical examination of
documents constitutes an area of research, which due to the great
number of documents from many states, with varying degree of
complicated construction and protections, should be the subject of a
separate paper.
Empiric research and rich literature dedicated to examination of
documents allows showing general and particular processes of its
evolution and development. Later in this paper will be presented
both history of examination of documents as well as future tendencies of such examintation, as seen from the point of view of a handwriting expert’s practice. Analysis of “yesterday” will show a
general and short resume since the bibliography of the matter presented in a rather detailed manner the history of documents examination in the Partitions of Poland period, during the 2 nd Polish
Republic period or in the 19th century.1 “Yesterday” in this paper
will mean a concise presentation of tendencies in examination of
1

See: T. Karwowski, Problematyka fałszerstwa dokumentu w ujęciu
historycznym,
[w:]
Zagadnienie
dowodu
z ekspertyzy pisma ręcznego, Wyd. Uniwersytetu Śląskiego, Katowice 1976, s.
135-173; W. Brzęk, A. Feluś, Kryminalistyczne badania dokumentów w świetle
polskiej literatury i praktyki okresu międzywojennego, „Problemy
Kryminalistyki”, 1980, nr 147-148, s. 702-715; W. Brzęk, Badania
dokumentów na ziemiach polskich w XIX wieku, [w:] Problematyka dowodu z
ekspertyzy dokumentów (tom II), Z. Kegel (red.), Wrocław 2002, s. 13041310.
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documents from 1970 until 1989, when these examinations entered
another dimension. Examination of documents “today” constitutes
its evaluation from the perspective of Poland’s entry into the European Union (2004), evaluation of legislative changes, introducing
on the market new types of legal transactions and documents sanctioning them. This, what documents will face “tomorrow”, will be
discussed from the point of view of the most clear tendencies seen
in documents being sent to the police crime investigation labs and
examined there, and from the point of view of what can be expected
in research tendencies, learned from the past and from general plans
of economic transformations.

General remarks on examination of documents
The obligatory definition of the term ‘document’, required for candidates who study to be experts in examination of documents, has
been adopted in the formula presented by the Penal Code of the
Republic of Poland . The article 115 § 14 of the Penal Code states
that ‘a document’ is any object or any recorded data carrier, to
which a determined right is connected or which, due to its content
constitutes an evidence of a right, legal relation or circumstances
which have legal meaning.
Necessity to make forensic examination of documents may appear
not only during a penal procedure but also in a civil or administrative one. Leaving theoretical considerations on how the definition
of ‘a document’ is understood in individual areas of law (there are
many works on this subject, we could single out the book of Joanna
Piórkowska-Flieger, Fałsz dokumentu w polskim prawie karnym
(Falsification of documents in Polish penal law), Wydawnictwo
(Publishing House) Zakamycze 2004), it is necessary to point to the
fact that also in forensic doctrine we will not find one and generally
accepted definition of this term. Nevertheless, for forensic science,
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a document means any object, which has, under various forms, content with legal meaning.2
Thinking about the practical aspect of the present paper formula,
first of all we will discuss the division of document examination
used today in police forensic labs and which will allow us to concentrate on problems of handwriting research examination.
Examination of documents, which once constituted a homogeneous
forensic research discipline, due to its extensiveness and research
examination complexity referring strictly to handwriting and strictly
to technical documents, was divided into two, separate specialized
areas. In the system of work of police criminal investigation labs
(KWP and KSP – see above), supervised by the Central Crime
Investigation Police Lab, experts in the field of forensic examination of documents obtain qualifications in two specializations: classical examination of documents and technical examination of
documents. The above division results from the character of examination, i.e. on one side it includes analysis of writing referring to
handwriting and on the other includes documents as physical products with different level of complication of construction and protections.
At the present moment, the division of the document examination
area is the following3:
2

3

L. Koźmiński, Dokument jako ślad kryminalistyczny. Wybrane aspekty,
Wydawnictwo Szkoły Policji w Pile, Piła 2010, s. 9.
Division of the examination scope for individual forensic specializations of
document examination has been in force in Zakład Badań Dokumentów i Technik Audiowizualnych CLKP (Institute of Document Examination and Audiovisual Technics of the Central Crime Investigation Police Lab) since May 2007
(Decision no. 32/07 of the Director of CLK KGP (Central Crime Investigation
Police Lab of the General Polish Police Headquarters) of 16th May 2007 on
the matter of definition of the list of disciplines, in the scope of which are emitted opinions in police forensic laboratories and specialties in which are granted
authorizations for issuing of independent opinions). At the present moment, the
legal act, which regulates methods and forms of granting to policemen and
functionaries of forensic labs authorizations for issuing, in the name of these
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Classical examination of documents

1) comparative analysis of manuscripts and signatures:
a) determination of the number of manuscripts’ authors,
b) identification of persons on the base of comparative examination
of handwriting,
c) verification of the authenticity of signatures,
d) identification of the author of a falsified signature,
2) examination of typescripts and typewriters,
3) examination of stamps and their impresses,
4) principles for formulation of hypotheses about the personality of
the author and maker of an anonymous document, on the base of
content, formal and linguistic characteristics,
5) basic analysis of documents based on techniques of their making.
Technical examination of documents

1) determination of techniques of document making,
2) determination of authenticity of documents on the base of examination of their carriers, writing materials and protections applied,
3) determination of techniques of falsified document making and
identification of materials and equipment used to make them,
4) examination of printed documents and identification of forms,
types and printing equipment,
5) reading of invisible, removed, blotted out and altered writings,
labs, of opinions in the scope of forensic specialties, is constituted by the Ordinance no. 111 of the Chief Police Officer of 28 th February 2012 on the matter
of authorizations for issuing of opinions in police forensic labs. Determinations
of the Ordinance no. 111 are specified more precisely by decisions issued by
the Director of the Central Crime Investigation Police Lab).
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6) examination of damaged documents (burned, faded, wet,
decayed etc.) in order to read their contents,
7) determination of the age of writings,
8) revealing and reading of indentations marks made by writing,
9) examination of papers and other types of substrates of documents,
10) examination of writing materials used for making documents,
11) examination of typescripts and typewriters,
12) examination of stamps and their impresses.
Looking closely to the scope of examination referring to classical
examination of documents we probably see the fact, which stands
out, of “repetition” of the scope referring to examination of typescripts and typewriters and examination of stamps and their
impresses also in the field: technical examination of documents.
Every expert on examination of handwriting is authorized to issue
opinions about the two above-mentioned points but in practice, if a
given lab has an expert in technical examination, then he issues
mostly such opinions. However, we deal later in this paper with
directions in evolution of classical examinations of documents and
with examples form handwriting examination practice, our attention
will be focused, first of all, on examination strictly linked with
handwriting, leaving out examination of typescripts and stamps.
We have to mention here the project of reform of police forensic
labs. In proposal referring to the scopes of examinations, included
in the Conception of functioning of police forensic labs of 02nd September 2013, elaborated by the Director Central Crime Investigation Police Lab, junior inspector dr. Waldemar Krawczyk (approved
o n 6th September 2013 by the Chief Police superintendent Marek
Działoszyński) within the discipline: Documents and Audiovisual
Techniques was singled out one specialization: examination of documents. In this specialization, as the scope of activities of an expert
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within his authorizations was indicated classical examination of
documents and technical examination of documents. Additionally is
stipulated introduction of a modification of the definition “forensic
expert” into “expert in the determined specialization”. The above is
argued with the fact that the concept of “forensic expert” has not
been unequivocal for the organs of justice, contributing frequently
to misunderstandings, resulting from the presence in art. 193 of the
code of penal procedure of the name “expert” only. Furthermore, in
police staff structures there is a position of “expert”, which is not
identical with a “forensic expert” having authorizations.
Due to changes being implemented at the present moment and due
to transformation plans, being under elaboration, it is not possible
to state unequivocally when and which of the proposals included in
the Conception of functioning of police forensic labs will be implemented.

Directions in development of classic examination of
documents
The graphic-comparative method is used at present in comparative
examination of handwriting. It was created on the basis of historical
methods (calligraphic, booking, photographic-descriptive, graphometric, experimental-graphologic, methods of the writing integration index calculating), creatively using achievements they worked
out. It was formed gradually so it is not possible to relate it to any
particular date. We should look, however, for its beginnings in the
post-war period. It is not easy to indicate its real pioneer, as well.
The bibliography mentions the following: E. Locard, A.I. Winberg,
S. Ottolenghi, G. Meyer, H. Schneickert.
Separation of the graphic-comparative method and its definition as
a new method was justified by the fact that it adopted new bases for
writing identification. It is based on the observation that writing is
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an externalization of psycho-physical capabilities of the executor. 4
The object of examination of writing should include therefore all
characteristics which make possible to determine and compare
these capabilities. The consequence of this approach is realization
of examination of writing in a comprehensive, complex and reliable
way. In the described method, numerous characteristics are divided
into six groups, presented by the Catalog of graphic characteristics
of handwriting elaborated by a group of experts in the years 19841989 under the framework of Autumn Empirical School for Handwriting Examination, attached to the Jan Sehn Forensic Research
Institute.5 In the graphic-comparative method, no characteristic or
group is more important than others, because all characteristics
occurring in a given writing are subject to comparative analysis,
and the importance (weight) of their compatibility or incompatibility in the questioned and comparative materials are evaluated individually, depending on the concrete case.
Another important element of this method is the form of presentation of results of an examination, where besides verbal description
the results are complemented with demonstrative material on which
are compared the most essential common or different characteristics
in the questioned and comparative materials. It permits the expert to
justify convincingly conclusions drawn by him, and allows evaluators of the conclusions reach full understanding of the report from
examination.
Indicating directions of development of classical examination of
documents, we have to mention, first of all, the fact of subsequent
development of the graphic-comparative method by increasing the
degree of minuteness of examinations by taking into consideration
new characteristics of writing. This tendency is illustrated by works
of Cz. Grzeszyk and J. Orlińska (capter: Ocena wartości jakoś4

5

W . W ó j c i k , Badania porównawcze pisma ręcznego, „Problemy
Kryminalistyki” nr 14/1958, s. 414.
A. Koziczak, Metody pomiarowe w badaniach pismoznawczych, Wydawnictwo
Instytutu Ekspertyz Sądowych, Kraków 1997, s. 37-44.
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ciowej cech identyfikacyjnych liter (Evaluation of qualitative value
of identification characteristics of letters) [in:] Cz. Grzeszyk,
Kryminalistyczne badania pismoznawcze, Warszawa 2006), by J.
Moszczyński and J. Piotrowska (Odmiany minuskuł oraz częstości ich występowania w rękopisach – badania pilotażowe (Variants of minuscule and frequency of their occurrence in manuscripts
– pilot tests), Problemy Kryminalistyki 2008, nr 261, s. 35), or by
numerous articles from symposiums from meetings during scientific conferences on examination of testaments, pathological writings, signatures and initials.
Among topics, which constitute new challenges for the area of
examination of handwriting are all aspects linked to pathology of
writing. This is a niche area but extremely important since it allows
reliable and comprehensive evaluation of changes in graphism.
Works in this direction are undertaken by writing experts frequently
with participation of physicians both for diagnostic purposes and
for evaluation of the influence of changes on the identification
process.6
We are talking here about directions in development of examination
of handwriting but we should give some thought if we will have
always continuous progress or we will face involution process due
to the entry in force of electronic signatures 7, forms of documents
6

7

J. Pobocha, Metodologia badania tzw. patologii pisma, [w:] Problematyka
dowodu z ekspertyzy dokumentów (tom II), Z. Kegel (red.), Wrocław 2002, s.
1242-1246; W. Chłopicki, J. Olbrycht, Wypowiedzi na piśmie jako objawy
zaburzeń psychicznych, Państwowy Zakład Wydawnictw Lekarskich,
Warszawa 1955; J. A. Justes, J. D. V. Blanco, Czynnik neurobiologiczny w
piśmie i ekspertyzie pismoznawczej, [w:] Problematyka dowodu
z ekspertyzy dokumentów (tom II), Z. Kegel (red.), Wrocław 2002, s. 155-163.
A. Szwarc, Kilka uwag o podpisie elektronicznym, [w:] Doctrina multiplex
veritas una – Księga Jubileuszowa ofiarowana Profesorowi Mariuszowi
Kulickiemu pod redakcją A. Bulsiewicza, A. Marka, V. Kwiatkowskiej-Darul,
Wydawnictwo Uniwersytetu Mikołaja Kopernika Toruń 2004, s. 67-71;
Szostek D., Nowe ujęcie dokumentu w polskim prawie prywatnym,
Wydawnictwo: C.H.Beck 2012, Wydanie I.
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sanctioning legal transactions without the obligation of signing
them and with every time smaller use of writing in everyday life.
Authors are of the opinion that it is far exaggerated to think that
examination of handwriting is the discipline facing a slow death. A
signature continues to sanction a will, is one of the elements confirming a given legal transaction. Leaving at side development
works, mentioned at the beginning of this paper, from the point of
view of practitioners we should, strictly speaking, consider new
challenges which are facing examination in the area of opinion issuing problems and capabilities of the graphic-comparative method.
Falsifications are more and more subtle and creativity and sophistication of falsifiers grows explicit every day. Unfortunately it
increases alarmingly the number of examinations in which drawing
conclusions becomes much more difficult and brings many troubles.

Examples of handwriting examination in practice
Before the separation of documents into their classical and technical
examination, the bibliography of the matter showing analysis of
writing discussed examination of handwriting, typescripts, substrate
and impresses of stamps, seals, numbering- and date-stamps. As an
example we can list those items which form the basis of bibliography: H. Kwieciński, Grafologia Sądowa (Forensic Grafology)
(Zasady ekspertyzy dokumentów i analizy pisma)(Prnciples of
expert appraisement of documents and writing analysis), Instytut
Wydawniczy „Biblioteka Polska”, Warsaw 1933, or W. Wójcik,
Podstawowe problemy badania pisma (Basic problems of handwriting examination), Departament Szkolenia i Wydawnictw MSW,
Warsaw 1971. When the technical level of documents’ protections
increased and their number in circulation increased as well, the bibliography spontaneously separated examination of writing in relation to other aspects of documents authenticity.
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Where there is advantage, there is falsification, too. These words
correctly characterize today’s tendencies in crimes against documents, from the point of view of examination of handwriting and
signatures. Today, actions against economic crimes constitute the
base of strategies being elaborated by the police, and opinions of
expert in handwriting are constantly present in the process of crime
detection. Practical aspect of examinations shows their strong links
with political and economic transformations in Poland. As soon as
new types of documents appear, which require to be signed in order
to be legally valid, they will be, sooner or later, falsified and at the
same time they will be object of handwriting analysis.
The object of examination of handwriting in the 1970s was based
on analysis of hostile written propaganda. 8 Moreover, frequently
were sent to be analyzed anonymous letters, letters with threats,
notes found in places where underground typographies were discovered in which leaflets were printed with contents against the then
government.
Other type of documents which constituted a visible problem in
police statistics were savings bank books, which were being falsified by removing records of deposits made, of personal data of the
owner and by adding contents.9
The 1980s brought falsification of checks 10, which at the beginning
did not constitute the main trend in examinations, but their
increased number appeared in the 1990s. The legal aspect of punishment for falsifying checks is worth mentioning. The article 310
8

9

10

W. Wójcik, Podstawowe problemy badania pisma, Departament Szkolenia i
Wydawnictw MSW, Warszawa 1971, s. 11.
A. Safianowski, Fałszerstwa książeczek PKO – problem wciąż aktualny,
„Problemy Kryminalistyki” nr 139, s. 230-249.
See: E. Napieralska-Ozga, Znaczenie ekspertyzy pisma ręcznego w ustalaniu
fałszerstw czeków oszczędnościowo-rozliczeniowych, [w:] Materiały z III
Wrocławskiego Sympozjum Badania Pisma Ręcznego 17-19 września 1987r.
pod redakcją Zdzisława Kegla, Wrocław 1992. s. 139-148.
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of the Penal Code defined this punishment from 5 to 25 years in
prison. In Europe, Scandinavians were the first to drop the use of
checks, since it was the place where electronic payments appeared
first. In Finland, already in 1993 it was impossible to pay a bill with
a check. In Poland this ban was introduced 13 years later only. 11
However, it is necessary to emphasize that in our country checks
were never really popular, because leaving communist economy we
jumped this stage, entering immediately the era of debit and credit
cards.
Political and economic transformation after 1989 moved documents
into another area, not known until then. Forensic labs were from
that moment on inundated with processes where the object of examination were, among others, credit agreements, documents referring
to running of business activities (enormous amounts linked with
payments of taxes, tax reimbursement, excise tax payment, customs
tariffs payments), invoices, declarations about destination of heating/fuel oil being purchased for heating purposes (fuel scandals of
the years 2002 and 2007).
Historically speaking it is possible to see successive milestone dates
(1st of May 2004 – Poland’s entry into the European Union) and
dates of legislative changes, introducing circulation of new documents. Unavoidably, smaller economic changes after 1989, brought
as the result inundation of forensic labs with new documents to be
examined.
Among issues, which we remembered particularly well, were those
in which the object of examination was Declaration of Adhesion to
OFE (Pension funds). The moment, the Law of 28th August 1997
on organization and functioning of pension funds entered into force
(Dz. U. [Journal of Laws] of 2004, No. 159, item 1667, uniform
text), the new pensions system became obligatory for persons subject to social security and born after 31st December 1968. Also per11

Source: http://serwisy.gazetaprawna.pl/finanse: Czeki powoli odchodzą do
lamusa, Publikacja: 27 kwietnia 2012.
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sons born before the 1st January 1969 and after the 31st December
1948 were included in the new pensions system, but they could opt
and stay in the State Social Security Institute - ZUS (1st pillar) or
divide the contribution between ZUS and OFE. Commissions
obtained by employed agents in the moment of signing of a certain
number of declaration constituted irresistible temptation to falsify
them by “signing” them quietly in the agent’s home, and therefore
thousands of documents were examined.
An avalanche of successive new and very voluminous issues
occurred at the moment of entry into force of the European Union
scholarship programs. In practice, it meant examination of possible
falsification of signatures and personal filling in of VAT invoices
for purchased goods. Example of this can be swindling money out
of scholarship payments in secondary schools by presenting
invoices/bills falsified by final beneficiaries for the purpose of purchasing goods under the project: Giving equal education opportunity by scholarship programs from the Integrated Operational
Program of Regional Development refunded from The European
Social Fund and the State’s Budget.
Another documents, the number of which is growing, and which are
sent for examination for possible falsification of their signatures by
successive cattle owners are cattle passports issued by the Agency
for the Restructuring and Modernization of Agriculture (ARiMR).
When the ARiMR receives from a farmer a correct and complete
application for registration of an animal, every animal gets passport.
Since the 1st May 2004 no cattle head can leave the country or
enter a slaughterhouse without a passport. This is about food security, because in the passport and in the computer database run by
ARiMR, are registered all data about the animal – addresses and
names of all its proprietors. If, for example, it is detected during the
meat analysis in the slaughterhouse that the cow had the BSE dis-
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ease, it is possible to determine quickly where it came from and
trace destination of other heads from that herd.12
Constantly flow into labs for examination documents of contracts
with operators of mobile telephony. Here we deal either with denying of signed contracts in order to obtain a cellular phone under
false pretense or with falsifying of these contracts using stolen ID
documents. When new operators of fixed telephony entered the
market we met new procedure linked with falsifying signatures on
documents of transference from TP SA (the old operator) do new
players on the market and among them. After a fictitious transfer,
non/informed persons pay bills on account of new operators. Individual values are not high, but the scale of this phenomenon indicates enormous financial advantages coming from such scheme of
action.13
Similar situation occurs with credit agreements and certificates of
employment. Procedures for obtaining credits are getting simpler
and simpler. In most cases, in order to obtain a loan, no guarantee is
necessary, it is sufficient to have a certificate of employment and of
income/salary value. Crooks try to exploit it by presenting false certificates of employment, on the base of which they are getting
loans, which are never repaid. In many cases they act through substitutes, the so-called front men (homeless, alcoholics), which for a
small payment sign in the bank all documents and later transfer
money obtained from loan to their “employers” (organizers of the
whole practice). Every year, penal prosecution agencies run approximately ten thousand processes against persons obtaining loans
under false pretenses.
Constantly, albeit in small quantities, flow into labs for examination
documents such as prescriptions. In most cases it refers to psychotropic medicines (such as Clonazepam and Dormicum and
12
13

Źródło: http://www.arimr.gov.pl/
Źródło: http://wyborcza.biz/biznes, Telekomy fałszują podpis. Proceder jest
nagminny; Publikacja: 20.01.2011.
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strong analgesics such as Tramal and Poltram) using stolen authentic prescription forms on which we encounter authentic stamps of
clinics or homemade prescription forms where we encounter replicas of stamps from clinics and physicians (the image of an authentic
prescription form is scanned and then printed with jet or laser
printer). They are frequent cases of medicines being obtained under
false pretenses by persons employed in pharmacies. As an example
we can give the case when a pharmacist was including (adding)
names of medicines in free spaces or increased numbers of packing
units on authentic prescription forms used by patients.
Something different situation occurred with VAT invoices. They
were frequently examined until 2004, and after this date, due to legislative changes their number dropped significantly. Until the 30th
April 2004, taxpayers had obligation to sign VAT invoices. Dispositions of the old VAT Law indicated that one of the obligatory elements on a VAT invoice are legible signatures of persons authorized
to issue it and to receive it and names and surnames of these persons. The regulations which are now in force do not require signing
of VAT invoices and a VAT invoice is valid without a signature. The
Ordinance of the Minister of Finance of 27th April 2004 which regulates principles of these documents issuing (Dz. U. [Journal of
Laws] no. 97, item 971), when it lists invoice elements it does not
mention signatures of the issuing or receiving persons. 14
Among documents, which appear periodically, but are complex
from the point of view of examination and are very large, we can
indicate lists with signatures of support for candidates in elections.
Healthy democratic mechanisms are used in order to obtain particular goals. Cases of falsifying electoral lists, strongly exposed by
media, showed only selected, individual cases.15 After elections (for
14

15

Sour c e : http://podatki.gazetaprawna.pl/artykuly/689103, Faktura Vat jest
ważna także bez podpisu; Publikacja: 12 marca 2013.
Sources: http://www.sfora.pl/, Dwa lata więzienia dla Beger za fałszowanie
podpisów, Publ i ka c j a : 22.06.2009; http://www.policja.pl/pol/aktualnosci/,
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regional governments, for the president, for the lower and higher
chambers of the Polish Parliament), to forensic labs are being sent
lists with signatures of support for candidates in determined Electoral Committees. After enormous amount of work during the stage
of investigation, another arduous work awaits experts in examination of handwriting. Authenticity of signatures made is examined
and identification is made to possibly determine authors of nonauthentic signatures. Character of the document (let us remember:
in order to be candidate in an Electoral Committee it is necessary to
collect 5000 signatures with support for the list of candidates for
PMs and 3000 signatures with support for every candidate for senator), and requirements which are necessary in order to correctly collect comparative material make these examinations time consuming
and complex.
Examination of documents helped also to uncover the biggest economic scandals of the 3rd Polish Republic, i.e. fuel scandals (2002,
2007). One of the mechanisms of action was falsification of
invoices in order to fictitiously document the origin of fuel oils and
to introduce it into the market. In the cases of fuels imported by
orders of liaisons, members of a group were initiating business
activities, were looking for so called front men, were making transfers, issuing invoices used to confirm alleged fuel sale-purchase
transactions. Dokumentation was passing through a chain of companies, in order to finally bring fuel to Poland without paying the
excise tax and on paper it was becoming fuel with excise tax paid.
In reality, the product was sent directly from the importer to gas stations.
The General Public Prosecutor informed in his letter of 29th July
2013 about the scale of crimes in the fuel sector and about tasks
resting on the General Public Prosecutor’s Office, in reply to question made by the Vice-Speaker of the Senate of the Republic of
Koniec śledztwa w sprawie fałszowania list wyborczych, Publikacja:
12.07.2011; http://www.rp.pl/artykul/ Beger ponownie skazana za fałszowanie
list wyborczych; http://pl.wikipedia.org/wiki/Adam_Slomka.
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Poland.16 The letter says that in 2011, based on the order issue by
the Vice-General Public Prosecutor, in every appellate prosecutor’s
office should be nominated a coordinator for matters linked with
crimes referring to abuses in commercialization of fuels, consisting,
among others, of: issuing of fictitious VAT invoices documenting
alleged commercialization of fuels, and also forging of VAT
invoices for the same purpose and falsifying of declarations of sale
of light heating oil for consumers for heating purposes. Importance
of criminal proceedings in the monitored category, and the social
noxiousness of these crimes for the society was illustrated by the
estimated value of disclosed losses suffered by the State Treasury
when it was clearly emphasized that the tendency of such crimes
was constantly growing, showing the amounts of disclosed abuses.
In 2010 the amount was of 793 095 943 PLN, in 2011 - 983 265
046 PLN, and in 2012 - 1 399 191 058 PLN.
Both counterfeit VAT invoices, documenting commercialization of
fuels, and falsified declarations on the destination of heating oil
bought in a given company for heating purposes were subject of
examination in forensic labs. In particular, issues referring to analysis of declaration were very voluminous. After 2004 occurred very
great inflow of very big processes where it was necessary to examine the above mentioned declarations on the destination of heating
oil bought in a given company for heating purposes, in order to
determine authenticity of the signature (or in case of falsification to
determine its author) of the person indicated as making declaration
and were made questions referring to numbers indicated under the
item “Quantity of heating oil purchased” taking into consideration
alterations, adding and other forms of falsifying.
Let us remember. The seller of heating oils for heating purposes is
obliged to get from every client a declaration that the product’s destination is for heating purposes. The declaration has to be made by
everyone buying oils. If he runs business activities, the declaration
16

Source: http://www.senat.gov.pl/.
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has to be attached to the copy of the invoice, and if it is made in a
legible form, it can be made on the invoice being issued. If heating
oil is purchased by a person who is not running business activities,
then the declaration has to be annexed to the sale bill or other sale
document issued to the buyer, and if it is not possible the seller has
to write on the declaration the number and date of issuing of the
document confirming the sale.17 The Ministry of Finance uses the
institution of declarations that the product’s destination is for heating purposes as one of the elements of control of sales of oils for
heating purposes. The State has maintained for many years already
preferential taxation for oils for heating purposes as opposed to taxation for fuel oils for transportation and this favors the use of heating oil with lower taxation, and therefore cheaper, for transportation
purposes. The excise tax rate for fuel oil for transportation is 1048
PLN/1000 liters. Oil for heating purposes with similar parameters
has, instead, the excise tax rate of 232 PLN/1000 liters. The difference is therefor of 816 PLN/1000 liters.
The possibility of obtaining financial advantages from the lower
excise tax rate is used by dishonest sellers either by falsifying signatures on declarations or by adding additional figures to the number of liters purchased by the buyer. In the processes examined in
forensic labs we were dealing with a mechanism of full falsification
of signatures, with introducing of false data of the buyer (fictitious
persons), and also with adding or alteration of numbers of the quantity of oil purchased (a common practice was to add zeroes to a
given figure, making, for example, from ten purchased liters the
quantity of 1000 or more liters).
The future plans aiming at reduction of the quantity of documents
necessary in the free market economy and having legal value will
cause optimization of behavior and make less bureaucratic given
activities. From the point of view of examination of handwriting,
this will cause reduction of the number of circulating documents
17

Source: http://podatki.gazetaprawna.pl/artykuly.
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but without reducing their causative power – some documents will
be substituted by one only but with the same legal properties.

Recapitulation
A pragmatic look into examination of handwriting does not leave
any doubt about its importance and role in uncovering of crimes.
Due to the fact that the graphic-comparative method in examination
of handwriting is constantly being developed, and experts in classic
examination of documents examine deeper and deeper the structure
of handwriting from the angle of influence on it made by many
endogenous and exogenous factors, one can say that this discipline
keeps up with the spirit of time and efficiently reacts to new
research problem which are appearing.
Taking into consideration continuous and deepening process of
committing economic crimes we can say that expert opinions in the
field of handwriting examination will constitute one of many evidences allowing discovery of its authors.
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Abstract: If LR cannot be calculated, methods based on non-exclusion probability
(RMNE – random man not excluded) may be employed. An approach for interpreting DNA mixtures, that has been developed in accordance with the recommendations of The German Stain Commission of 2009. Probability of non-exclusion of a
random individual as a donor may be determined as a proportion of individuals
whose each allele is present in the evidence profile. The method of assessing the
likelihood of RMNE presented in this paper can be applied in DNA mixture analysis where there is no sufficient data for hypotheses based on the likelihood ratio
(LR).
Keywords: DNA mixture, RMNE, mixture analysis, population.
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Introduction
Mixed DNA profiles are often encountered in routine casework for
the purpose of genetic identification. They are characterised by the
presence of more than two DNA fragments at any genetic marker.
The presence of additional amplification signal in an evidence profile usually often poses difficulties in assessing the sample origin.
The issues of mixed DNA profiles interpretation was addressed in
papers by Bill et al. [M. Bill, P. Gill, J. Curran, T. Clayton, R.
Pinchin, M. Healy, J. Buckleton, PENDULUM - a guideline - based
approach to the interpretation of STR Mixtures, Forensic Sci. Int.
148 (2005) 181-189], Perlin and Szabady [M.W. Perlin, B. Szabady,
Linear mixture analysis: a mathematical approach is resolving
mixed DNA samples, J. Forensic Sci. 46 (2001) 1372-1378], Wang
et al. [T. Wang, N. Xue, R. Wickenheiser, Least-square deconvolution (LSD): a new way of resolving STR/DNA mixture samples, in:
Proceedings of the 13th International Symposium on Human Identification, October 7-10, Phoenix, AZ, 2002]. Expert witness statements on DNA mixtures are often difficult to understand in
courtrooms. Therefore, we present a different approach for interpreting DNA mixtures, that has been developed in accordance with
the recommendations of The German Stain Commission of 2009.

Results and discussion
A stolen and later recovered wallet was swabbed for touch DNA
traces (A1, A2). A reference samples were collected from the owner
(M1) and suspects (M2, M3, M4). DNA templates were amplified
using AmpFlSTR SGM Plus kit (Applied Biosystems, USA). DNA
profiles were generated in 3130 Genetic Analyzer (Applied Biosystems, USA). The obtained results are presented in [Table 1].1

1

For this and other tables see attachment to this volume of Law and Forensic
Science.
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Preliminary analysis of the profiles A1 and A2 indicates mixtures
that contain DNAs of at least two males (maximum four alleles per
locus at the A1 and three alleles per locus at the A2). In addition,
the profile A2 lack alleles at three loci, and the other alleles are a
subset of the alleles that are present in the profile A1 except of
allele 15 of D3S1358. This would suggest that the profile A2 contains the same mixture of DNA as the profile A1, however, small
amount or poor quality DNA resulted in poor amplification of some
loci. Consequently, our analysis was focused on the profile A1
where at least two different alleles are present at each locus. Comparison of reference DNA profiles with profile track A1 indicates
that the allele 29 of D21S11 is absent from each reference sample.
This suggests that a person not included in the investigation may be
one of the evidence donors. As a result, a number of donors to the
DNA mixture could not be determined.
Considering an unknown number of DNA donors and an unknown
number of alleles missing from the evidence profile a selection of a
statistical analysis method is crucial. Generally, forensic experts
favour methods based on Bayes’ theorem that employs a quotient of
likelihood ratios (LR) of two mutually excluding hypotheses on a
trace source. This approach however, requires a precise assessment
of any alternative scenario of a trace origin [The German Stain
Commission, 2009]. Apparently missing alleles in a genetic profile
further complicate the analysis and make it virtually impossible to
formulate explicit hypotheses and accurate calculation of their
probabilities.
If LR cannot be calculated, methods based on non-exclusion probability (RMNE – random man not excluded) may be employed. If a
sample contains DNA of one person, a potential donor will be an
individual whose DNA profile is fully consistent with the sample
profile. Probability that a random individual’s profile matches with
the evidence profile is calculated. In case of a mixed trace a pos-
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sible donor is an individual with a profile that contains alleles
matching these contained in the evidence profile [The German Stain
Commission, 2009], although a number of alleles in the evidence
profile may be missing from the donor’s profile if originated from
additional/unknown donors. Thus, probability of non-exclusion of a
random individual as a donor may be determined as a proportion of
individuals whose each allele is present in the evidence profile. This
approach does not require information on a number of donors, missing/unknown alleles or linkage to a case.
In the analysed case the criteria of possible donors of profile A1 are
met by the owner (M1) and the suspect M2, as all 20 alleles of 10
loci overlap [Table 2]. Suspects M3 and M4 do not meet these criteria (no-overlap in 6 of 10 alleles and 7 of 9 alleles, respectively).
For the calculations the allelic frequencies database developed for
the population of Western Pomerania was used (I. Sołtyszewski, W.
Pepiński J. Piatek, J. Zuk , R. Jozwiak, J. Janica, Genetic data on
10 STR loci and the population of western Europe - Forensic Sci.
Int. 2006: Vol 161, No. 1, pp. 69-71).
For each locus the following parameters were calculated:
1) total frequencies in the population:
fs = f1 + f2 + f3 + f4 + ... + Fn (formula 1)
for n alleles in a sample, within 0 to 1 interval (1 denotes all possible alleles in a sample). Total frequency of alleles absent in an
evidence is 1 -fs (Table 3a,b)
2) based on Hardy-Weinberg equilibrium frequencies of individuals
with two homozygous alleles present in an evidence (fs2), individuals with two heterozygous alleles (one present in and one absent
from an evidence) (2 x fs x (1 - fs)), individuals with two homozygous alleles absent from an evidence ((1-fs )2)
These frequencies are linked in the following relationship:
fs2 + 2 x fs x (1- fs ) x ( 1 -fs )2 = 1 (formula 2),
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because every individual in a population may be classified into one
of the three categories above. For further calculations only the values of fs2 were used, the other ones may be used to verify the correctness of the calculations.
Two alleles at each locus, that are requisite to indicate a possible
donor, are displayed only in individuals who are homozygous for
the allele set at each locus in an evidence. As the loci are in linkage
equilibrium, proportion of individuals with a certain genotype (PI)
is a product of fs2 values for respective loci (L1, L2, L3, L4 … Ln):
PI = fsL12 x fsL32 x fsL22 x …x fsL42 x fsLn2 (formula 3)
where n is the number of loci analysed.
[Table 3a, 3b] presents analysis of genotype frequencies including
alleles that are present in and absent from the profile A1 for 10
SGM Plus loci. The product of 10 fs values is 0.00000221. This
implies that only one in 453,000 inhabitants of the Western Pomerania has a genetic profile with the allele set that is also present in the
profiles A1 and M1. Once the suspects M3 and M4 were excluded
as the evidence A1 sources, and the males M1 and M2 were indicated as possible sources, we found that the profile A1 contains 3
alleles that are absent from M1 and M2 (14 at D3S1358, 16 at
VWA, 29 at D21S11). The alleles were supposedly originated from
an unknown individual/s. This finding indicates that an extreme
caution should be exercised when assessing a number of donors
based on a number of alleles at a locus.
The question of DNA mixture analysis is common in forensic practice and is often discussed in scientific publications. According to
the recommendation by the International Society for Forensic
Genetics (ISFG) [P Gill, C.H. Brenner, J.S. Buckleton, A. Carracedo, M. Krawczak, W.R. Mayr, N. Morling, M. Prinz, P.M.
Schneider, B.S. Weir. DNA commission of the International Society
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of Forensic Genetics: Recommendations on the interpretation of
Mixtures, Forensic Sci. Int, 160 (2-3) 2006, 90-101] mixed stain
analysis should include the following steps: identification of the
mixture based on number of alleles at a locus, allele typing, determination of the number of profiles in the mixture, evaluation of DNA
proportion in the mixture, typing of all possible genotype combinations, comparison of the genotypes against reference samples. This
recommendation also holds that the preferred way of interpreting
the results of a mixture analysis should be the product of the conditional probability of two hypotheses, one of which is commonly
called the prosecution hypothesis (denoted as Hp), and the other
one – the defense hypothesis (denoted as Hd), while P (E | H) is the
probability of observing a mixture of E provided H. This quotient,
calculated from the formula 2, is a measure of a higher accuracy
than those used before. Identification of respective test profiles
within a mixture, however is a complex matter because their number depends exponentially on a number of markers tested, and is
represented by a formula
k

P=∏ P i

,

P=k /Π /(i=1)∗Pi ,

i=1

where k is the number of observed markers and Pi is the number of
profiles for the marker i. The average number of profiles for each
marker and for a given set of observed variants increases with the
number of individual profiles within the mixture [R. Nowak, M.
Godlewski, The analysis of DNA mixtures, taking into account the
concentrations of the solutions. Electronics 50 (8): 279-284, 2009].
The method of assessing the likelihood of RMNE presented in this
paper can be applied in DNA mixture analysis where there is no
sufficient data for hypotheses based on the likelihood ratio (LR). In
practice, this approach is applicable in cases when evidence profiles
contain alleles that do not overlap with those in suspects’ profiles,
and thus the number of donors is difficult to determine. On the
other hand, the described method requires no assumptions about the

218 Jarosław Piątek, Krzysztof Safranow, Zygmunt Sagan, Witold Pepiński,
Andrzej Ossowski, Barbara Potocka-Banaś, Tomasz Janus, Ewa JasionowiczPiątek, Katarzyna Kotowska, Mirosław Parafiniuk, Krzysztof Borowiak, Analysis
of Mixed DNA Profiles with Unknown Number of Donors

number of trace donors or their connection with a case. Furthermore, a calculator or a standard spreadsheet may be used for calculations. It should be noted that the higher the number of alleles
within the locus, the higher the probability of a random non-exclusion, as higher total frequency of typed alleles (fs) translates into
higher fs2 value (formulas 1 and 3). In an extreme case where all
possible alleles are present in the profile (fs = 1), the inclusion of
such locus in the analysis does not alter the probability of nonexclusion (fs2 = 1, formula 3). This is apparent for AMY marker that
contains two possible alleles (X ,Y), and therefore was not included
in the statistical analysis (only the absence of allele Y in a DNA
mixture would be informative).
To minimize the probability of a random non-exclusion, especially
in the case of a multiple alleles at several, extension of the analytical panel is required. This probability is much higher for a mixed
profile than for a single profile, e.g. if the evidence profile matched
only suspect’s M2 profile, RMNE probability would equal 1 / 1.34
x 1015, thus would be about 3 x 109 times lower than that for mixed
traces A1. The disadvantage of this method is disregarding DNA
profiles of known evidence donors (e.g. M1). This information,
always considered in Bayes’ theorem based methods, might allow
more precise assessment of the evidential value. Currently, standards for calculation of LR for respective hypotheses in a case
unknown number of donors are not available, and taking imprecise
assumptions might be an argument against credibility of the ensued
method.
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The 9th International Scientific – Practical Conference “Criminalistics and Forensic Examination: Science, Studies, Practice” was held
on 21st and 22nd June 2013 in Vilnius, Lithuania. This regular
event proves to be one of the most important forums dedicated to
widely understood criminalistics and various fields of forensic
examination in Central and Eastern Europe, where East meets West
for a fruitful exchange of views, opinions and latest developments
as well as achievments in the aforementioned fields of both theoretical science and it's practical applications for the benefit of law
enforcement institutions and the courts of law. The official conference languages were English, Lithuanian and Russian with simultaneous translation provided. The 9th edition of the Conference was
dedicated in particular to the issues of:
•

strategy of development of criminalistics

•

quality of forensic examination the challenge or routine
procedure

•

problems of different types of forensic examinations,
including perspectives for their further development

•

practice of investigations regarding violent offences.

Vilnius Conference has been organized by the Criminalists' Association of Lithuania and Forensic Science Centre of Lithuania, and
hosted in the welcoming, state-of-the-art conference premises of
Mykolas Romeris University. Its growth and current status is
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closely associated with two respected names – prof. Hendryk
Malevski and doc. dr. Gabriele Juodkaite-Granskiene, The Chairman of Criminalists' Association of Lithuania, who provide both
reputable scientific evaluation of the Conference programme and
papers proposed for presentation through it's Scentific Committee,
and demonstrate an excellent organization skills and experience,
enabling delegates to enjoy their stay in Lithuania, including gettogether social event offered by the organizers. The 2013 Conference was attended by over 70 delegates representing various countries of Central and Eastern Europe. There was noticeable presence
of Polish delegates at this event, including traditionally significant
representation of Chair of Criminalistics and Forensic Science of
Warmia and Mazury University in Olsztyn.
The 2013 Conference has been opened at a plenary session by keynote lecture of prof. Valery Shepitko of the Yaroslav the Wise
National University - Law Academy of Ukraine, regarding subject,
system and tasks of criminalistics in the 21st century. An in-depth
analysis of criminalistics as a whole and it's place within the modern system of legal sciences were provided, taking into account current tendencies of extension of scope of the said science, as it has to
provide response to the ever-changing needs and requirements of
the law enforcement institutions and ongoing investigative processess. An attention was paid to the impact of development of
modern technology on the criminalistics, as nowadays traditional
four-component system ( common theory of criminalistics, criminalistics technique, criminalistics tactics and criminalistics methods
) is acquiring new elements, providing e.g. for extension of technical component as well as formulating new challenges on limits of
criminalisticsc tactics and methodology. It was also noted that
within the present reality, there is natural change undergoing within
tasks of criminalistics in order to match current requirements for
practical delivarables of this scientific discipline – and therefore
these tasks may need to be re-evaluated.
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Photo 1: Prof. V. Shepitko delivering his keynote lecture

Another keynote lecture that shall be mentioned in Conference
Report has been delivered by prof. Hendryk Malevski of the
Mieszko I College of Education and Administration in Poznań, who
evaluated general issue of criminalistics strategy, it's meaning and
place within the overall scope of criminalistics. It was pointed out
that there are different interpretations as to the content and application of strategy in criminalistics, ranging from being an instrument
which indicates direction and tendencies of development of a science, through a vital part of a science, to being a model or program
of investigating a particular crime. It was considered whether it
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might be necessary to change the tradtitional concept of criminalistics as a science in order to include the strategy as a part of it, tak ing into account e.g. conceptual differences between Eastern and
Western Europe approaches to criminalistics and growing importance of the international cooperation aspect in preventing, detecting and fighting the national and international crime threats.

Photo 2: Conference delegates during keynote presentations

The delegates of Warmia and Mazury University in Olsztyn presented three papers, matching the aforementioned established scientific scope of the Conference.
Dr Ireneusz Sołtyszewski evaluated perspectives of development of
DNA examination for the law enforcement purposes – as for the last
25 years it proved to be one of the most valuable evidence types utilized by the law enforcement agencies and in the courts of law. On
the basis of such examination it is possible now to identify the perpetrators, establish kin relationship and run identification of
unknown corpses and human remains. Because of both research and
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equipment technology advencements, there are nowadays considerations of utilization of coding DNA within the investigation processes, with practical research being conducted for last few years –
such can provide for establishment of psychical characteristics of
e.g. unknown perpetrator, like colour of eyes, skin but also more
general ones – sex and ethnic descent. It was also pointed in the
presentation that raising effectiveness of investigation processes is
strongly stimulated by development of national DNA databases and
international cooperation regarding mutual exchange of the stored
DNA profiles. Practical actions in the subject matter include establishment of common European set of DNA markers and unification
of requirements for the forensic labs performing such markings.
Dr Krzysztof Krassowski delivered a presentation concerning one
of the current challenges of modern criminalistics – access, channels of exchange, processing and evaluation of an information of
importance for law enforcement institutions. It was noted that since
the prevention function of the criminalistics is raising in importance
in the recent decades of changing global and local threats to public
safety and violent crimes, the proper strategy of deployment of
criminalistics has to take into account need for allocation of available resources for development and maintenance of the systems that
provide for rapid broadcast and flow of information regarding
major events impacting public safety, including the most serious
crimes. It is also necessary to engage communities and individuals
in the search and recovery processes run by the appropriate law
enforcement agencies, with an aim to avoid the most serious consequences of given incidents like child abuse / sex crime cases. The
presented paper discussed the foundation of the subject matter, gave
an overview of exemplary programs of information exchange
between law enforcement and general public run worldwide, as
well as provided insight in modern technology tools utilization for
the benefit of practical implementation of prevention function of
criminalistics.
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Prof Jarosław Moszczyński discussed in his presentation an issue of
standards in human identification methods on the example of DNA
analysis, that both in scientific and objectivity terms outperformed
all previously and presently utilized methods of human identification. It was pointed out that interestingly, while the DNA based
examination provides best scientific foundation for identification
purposes due to its characteristics ( alleles ) being immutable, nonmodifable and highly specific, other well established identification
methods, including fingerprint examination, have to rely much
more on a subjective expert opinion - and as such were criticized by
the National Academy of Science 2009 report to US Congress. It
was established that the situation regarding so-called 'gold standard'
in human identification is perhaps much more complex and in practice requires an attempt to objectify these elements in traditional
identification methods, that allow for such excercise. It can be
achieved by e.g. development of uniform examination methodology, collaborative excercises and development of effective training
and monitoring schemes for forensic experts.
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Photo 3: UWM Olsztyn delegates at the Conference ( in 3rd row )

The 9th International Scientific – Practical Conference “Criminalistics and Forensic Examination: Science, Studies, Practice” has been
a great opportunity to meet the fellow scientists from Central and
Eastern Europe countries and discuss in person the common issues
and latest developments in the fields of criminalistics and forensic
science.
List of Conference papers presented by the Polish delegates:
1. dr Grażyna Kędzierska, NWSP - Meanders of the 21st century criminalistics,
2. dr Krzysztof Krassowski, UWM - The challenge of information – application of modern technologies for crime prevention and maintenance of public safety,
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3. prof. Jarosław Moszczyński, UWM - DNA identification –
golden standard or golden exception?,
4. dr Sylwia Skubisz-Ślusarczyk, dr Iwona Zieniewicz, UWr Reference material in graphological expertise – an “old
issue” still a challenge,
5. dr Ireneusz Sołtyszewski, UWM - Perspectives of DNA
typing for law enforcement purposes,
6. prof. Maciej Trzciński, UWr - Forensic science in cultural
heritage protection,
7. dr Dariusz Wilk, UJ - Physicochemical techniques for
forensic examination of the works of art authenticity – a
review of the development paths.

