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Abstract: Climate change is real. It is felt particularly severely in the Arctic and in
mountainous areas. While efforts to limit the effects of climate change are underway on a
global level, most notably with the 2015 Paris Accord, damages are already suffered on the
local level. Climate change affects in particular communities which are closely connected
to nature and which therefore are sensitive to change, such as indigenous communities.
Climate change shatters the capacity for resilience and can threaten the very survival of
communities. In recent years, litigation has emerged as a potential tool for attempts to
recover some of the losses suffered due to climate change. In this text it will be shown that
the European Court of Human Rights, although it has been slow in recognizing
environmental rights, has the potential to serve as an adequate forum for human rightsbased climate change litigation.
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Introduction
Climate Change is Real
Climate change is a reality. 1 It is something that is happening today and it has real and tangible
effects on the lives of people already today. Seeing pictures of receding glaciers or of ice shelves
in Antarctica breaking off, reading about polar bears that literally starving to death and
drowning due to the lack of sea ice, which they need for the hunt, or about the economic
promises of the shortcut for international shipping through the Arctic, 2 all can give the
impression that climate change happens in places which are far away. But climate change is
already a reality today. 3 Nowhere is the impact of climate change felt as dramatically as in the
Arctic where we see dramatic changes happening not over decades but from one winter to the
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next.4 What is happening is not just global warming but a fundamental transformation towards
less predictability.
In this text the effects of climate change on indigenous communities in the European Arctic
will be described, followed by a look at potential climate change litigation at the European
Court of Human Rights (ECtHR) in Strasbourg under the European Convention on Human
Rights5 (ECHR).

The Problem
Climate change does not only mean a reduction of sea ice cover, locally the reduction of sea ice
cover in one area can occur at the same time as ice cover anomalies elsewhere. 6 Climate change
is not only about rising temperatures but also includes the disruption of climate patters. This
also means that climate-related knowledge, which has been relied on for many generations, can
lose its informational value within a short period of time. As knowledge gained by decades of
experience is devaluated, the very structure of societies are affected as well.
Climate change affects many aspects of human life. This is especially the case for communities
which are dependent on their natural environment, which is particularly affected by climate
change.
Among those who are most affected by climate change are the communities which rely on their
natural environment for their survival. This includes in particular indigenous peoples in the
Arctic. For example, the Sámi are an indigenous people living in the northernmost part of
Europe; their homeland, Sápmi, is governed by Norway, Sweden, Finland and Russia. Long
suffering from discrimination by the dominant societies and the loss of their native lands,
climate change is putting Sámi livelihoods, such as reindeer herding, at risk. 7 What has been
one of the key elements of Sámi culture for many generations might very soon turn from a
livelihood and a guarantee for the food security of the Sámi people to not much more an
expensive cultural activity. A way of life which has been around for many generations, which
has evolved, become part of the culture and which has shaped a culture, is at risk of disappearing
within a few years. In the case of the Sámi people, it will be noticed by the world, but around
the world, and especially in the global North, many other cultural activities will be lost almost
without anybody on the outside noticing it.
In addition, coastal communities are threatened by increasing Arctic shipping. Not only is there
a risk of water pollution, for example from oil spills, 8 but shipping also leads to increasing air
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pollution.9 In Northern Europe, indigenous communities therefore experience multiple direct
and indirect effects of climate change which put human health at risk.
Indigenous peoples often have a very close connection to nature. Even though many indigenous
persons live in cities far away from their ancestral homelands and despite the relative economic
importance of non-traditional jobs, nature remains important for indigenous peoples. For a lot
of indigenous communities, nature is essential for the very survival as well as for the identity
of a community. Some of these traditional livelihoods are shared also by non-indigenous
communities the same area and also communities which are not indigenous in the legal sense
of the term often rely on traditional forms of livelihood which are nature-dependent. All of these
communities and their cultures are threatened by climate change. Climate change is not merely
about missing emissions targets, this is about the very existence of peoples, communities and
cultures.
Sustainable nature-based livelihoods are vulnerable to change. In this case, the change is
brought upon indigenous communities from the outside. Although of course local communities
also rely on fossil fuels, the cause of the damage can be found primarily outside of the Arctic,
in countries with limited environmental and pollution legislations, such as China, Russia or the
United States. In particular the continued use of fossil fuels, such as oil or coal, is a major factor
in global warming. For many in the Arctic, warming means more business opportunities. But it
also means the loss of knowledge. What used to be normal, is no longer so. Knowledge which
has been gathered over the course of centuries becomes useless within a few years. Indeed, the
impact of climate change is even visible on a short scale, i.e., within a few years. Weather is
not the same as climate and one or two weather extremes might not yet be indicators for climate
change, but what we can see in the North are entire series of extremes.
In the case of indigenous communities, climate change means that the very basis of life, culture
and economy is changing. What one has learned from his or her ancestors might no longer be
relevant today, even though it was still the norm just a few years ago. In particular in the Arctic,
the reality of climate change is visible very clearly. Like in the case of long-distance air
pollution or plastic waste in the Arctic Ocean, the source of the problem is usually not located
in the Arctic but in factories elsewhere. Countries which actively allow or even support the
burning of fossil fuels share the blame for the dramatic effects climate change has on
communities in the Arctic.

Responses
In recent years, significant steps have been taken to combat climate change. Law, in particular
international law, has become a valuable tool in the fight against climate change. The 2015
Paris agreement10 was an important step in the right direction. Rather than step back from this
standard, as the current US government wants to do, it is important to move forward and to
establish legally binding global standards which aim at limiting the effects of climate change,
preventing future damage and helping those most affected. On a national level, emission goals
are set by some states but in the long run, effectively fighting climate change and global
warming - thereby limiting its effects - will require not only technical developments and policy
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changes but also understanding on a personal level 11 as well as the commitment to make
changes in one’s own life.
An other, individual, approach is litigation. By targeting emitters of greenhouse gases,
individuals in multiple jurisdictions have been trying to limit the damage caused by climate
change or by demanding compensation for damages which have already been suffered. These
claims might be brought in domestic courts 12 or on the international level. International human
rights law can actually be utilized to protect the rights of indigenous peoples in the context of
climate change,13 albeit with some limitations in the context of litigation. 14
On the European level, however, there is still room for improvement.
So far there have been no specific climate change-related cases at the European Court of Human
Rights in Strasbourg.15 But there is reason to believe that the ECtHR can be a useful venue for
climate change litigants as environmental human rights have gained more recognition by the
European Court of Human Rights in recent years. A closer look at these cases in which the
reveals that the nature of the environmental damage is usually not relevant. What matters is that
the environmental damage amounts to a violation of rights under the European Convention on
Human Rights, such as the right to life 16 (Article 2 ECHR), the right not to be treated
inhumanely17 (Article 3 ECHR) or the right to private life 18 (Article 8 ECHR). The latter right
was also found to have been applicable in the case of G and E v. Norway,19 which dealt with
the impact of a dam construction project on indigenous Sámi livelihoods, in this case fishing,
hunting and reindeer herding. 20 Although no violation of Article 8 ECHR was found in that
1983 decision, the aforementioned development of environmental human rights jurisprudence
in the decades since then indicates that the case could well be decided differently today, were
it not for paragraph 2 of Article 8 ECHR, which allows for interferences by the state if they are,
inter alia, “necessary in a democratic society in the interests of national security, public safety
or the economic well-being of the country, for the prevention of disorder or crime, for the
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protection of health or morals, or for the protection of the rights and freedoms of others.” 21
Many permits for activities which cause harm to the climate might be permissible in this context
— but activities which do not pass this test may potentially be prohibited under reference to the
rights of individuals. State action can also consist of failing to adequate regulate and limit
climate change activities. The continued reliance on coal for the generation of energy makes a
number of European countries, such as Germany, valuable targets for climate change litigation
in Strasbourg. Once there will be no more practical need for coal to produce energy in Europe,
it could well be argued that there is no such necessity anymore. As renewable energy technology
develops, it will be easier to make the case for a violation of Article 8 ECHR by allowing coal
to be burned for the generation of electricity. In the context of other rights, such as the right to
life, it has to be noted that the restrictions are less far-reaching than is the case with Article 8
ECHR, which in turn will make it harder for states to argue that engaging in or at least
permitting activities which are harmful to both the climate and human health should be legal
under the ECHR.

Conclusions and Outlook
Even though the path to Strasbourg appears to be a road not yet taken in climate change
litigation, it remains a distinct possibility — and indeed is bound to become more relevant in
the future. As the effects of climate change become more and more visible, climate change
litigation will become more relevant. This will especially be the case if the causality problem
can be overcome. Causality will be a problem in many jurisdictions but the approach used by
the plaintiff in the RWE case currently underway in Germany, to claim partial damages parallel
to the respondent’s share of greenhouse gas emissions, might work in some national legal
systems. As awareness of climate change and damages due to climate change increase, so will
the likelihood of climate change litigation. With more cases reaching domestic courts in states
which have ratified the European Convention on Human Rights, it is only a matter of time until
cases will come before the European Court of Human Rights. When this happens, there is a
chance that the Court will award compensation for climate change related damages assuming
there has been a violation of rights protected under the European Convention on Human Rights.
If the experience with environmental human rights is any guide in this respect, this might still
be a long way, but it is likely to happen sooner or later.

21

Article 8 (2) ECHR.

Law and Forensic Science, Vol. 14

51

