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Abstract: The trial and the reasons adopted by the Inter-American Court of Human Rights (IACtHR) in Artavia 

Murillo v. Costa Rica represent significant progress in protecting women’s procreative autonomy. The decision 

of the IACtHR revoked a decision of the Constitutional Chamber of Costa Rica that banned the use of In Vitro 

Fertilization (IVF) in the country. With its decision, the IACtHR not only linked universal rights of freedom with 

procreative autonomy for women and men; but also, the IACtHR strongly reinforced an interpretation of the 

“right to life” that favors procreative autonomy. The decision is also remarkable by including a standard of 

equality in matters of procreative autonomy insofar as the IACtHR has held that women, because of negative 

gender stereotypes in society, have been significantly undermined by the decision of the Chamber of Costa Rica 

to ban IVF. Moreover, as will be argued, in similar future cases courts may introduce in the analysis the 

Convention of Belém do Pará,considering that the elimination of the IVF services (or other limitation of women’s 

procreative autonomy) can be seen as a form of violence against women’s moral integrity. Finally, the author 

will propose the possible application of international provisions on freedom of religion in the context of a broad 

protection of procreative autonomy. In this perspective, we will argue that those provisions should have been 

included in Artavia Murillo’s decision, considering the standards stated by IACtHR regarding the right to life and 

non-discrimination based on religion. 
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Introduction  

In 2012, the Inter-American Court of Human Rights (IACtHR) reached a decision in the case of Artavia Murillo et 

al. v. Costa Rica (hereafter, Artavia Murillo). The IACtHR’s decision ends a decade-long ban on IVF in Costa Rica 
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and represents important progress in the protection of women’s procreative autonomy held by the courts1.This 

article presents an analysis of the standards applied by IACtHR and the reasons for the ruling, in order to 

demonstrate and capture the progress made by the Artavia Murillo decision. Our goal is to establish a connection 

between procreative autonomy for women and men and the universal right to freedom, as instituted by the 

American Convention on Human Rights (OAS, 1969). We also aim to introduce the concept of gender equality 

and discrimination to the procreative autonomy question, while referring the gender stereotype concept2. 

Furthermore, we wish to strengthen the understanding of “right to life” in favor of women’s procreative 

autonomy, by delimiting the interests of the unborn. In addition, the article will describe Artavia Murillo in the 

context of international jurisprudence as well as the guidance role of IACtHR, concerning national legislation on 

Human Rights protection.  

The findings described in this paper are the author’s interpretation based on the statements made in the Artavia 

Murillo decision. As such, the article is not a literature review, but an analysis – in the context of other cases and 

selected literature – of the Artavia Murillo case itself. Overall, the article intends to show the importance of this 

case for a broader understanding of the meaning of procreative autonomy, especially regarding the concept of 

gender discrimination, and for improved comprehension of the right to life.  

Importantly, as pointed out by Julieta Lemaitre, Artavia Murillo and Attala Ruffo v. Chile (“on parental rights for 

gay people”) were the only two cases that passed through the whole process in the American international 

system, starting in national Courts and ending in an IACtHR ruling, on issues of reproductive rights. In this 

scenario, it is understandable why these two cases, particularly the first one, have had such a broad influence on 

all systems of the countries of the region, regarding the interpretation of embryonic life and procreative 

autonomy.  (Lemaitre et al., 2017, p. 1-2)3.  

                                                                 
1 Procreative autonomy is defined as the right to decide to have or not to have children, as well as when and how 
to have them (available at https://msu.edu/course/phl/344/phl344/fall97/yoder_34/lec16/slide2.html); 
accessed: Oct. 10, 2017). 
2 As described by Rebecca Cook, gender stereotype "is an overarching concept that encompasses sex, sexual, sex 
role and compounded stereotypes (…). We will recall that a ‘sex stereotype' refers to a generalized view or 
preconception concerning the physical, including biological, attributes or characteristics possessed by men or 
women. A ‘sexual stereotype' is a generalized view or preconceptions concerning sexual characteristics or 
qualities possessed by men or women. A ‘sex-role stereotype' describes a normative view or preconception 
regarding appropriate roles or behavior for men and women. It will be recalled, also, that the term ‘compounded 
stereotype' refers to a gender stereotype that coincides with another type of stereotype, for example, one that 
relates to race, age, and/or disability." (Cook, 2010, p. 45.). 
3 As described on the website of the International Justice Resource Center, “The Inter-American System for the 

protection of human rights is responsible for monitoring and ensuring implementation of human rights 

guarantees in the 35 independent countries of the Americas that are members of the Organization of American 

States (OAS). The Inter-American System is composed of two entities: a Commission and a Court. Both bodies 

can decide individual complaints concerning alleged human rights violations” (Retrieved from 

http://www.ijrcenter.org/regional/ inter-American-system); accessed Oct. 10, 2017). When a country enters an 

international agreement, this is incorporated in its domestic legal system, and the country is committed to 

following the rules of the treaty. In this case, Costa Rica is a Member State of both the American Convention on 

Human Rights and The Convention on the Elimination of All Forms of Discrimination against Women (CEDAW). 

https://msu.edu/course/phl/344/phl344/fall97/yoder_34/lec16/slide2.html)
http://www.oas.org/en/default.asp
http://www.oas.org/en/default.asp
http://www.ijrcenter.org/regional/%20inter-american-system)


 12 

By focusing on the evolution of the international Human Rights framework and standards, the here presented 

interpretation of the case aims to reveal the IACtHR’s contribution to Human Rights’ protection - in the case, the 

IACtHR has secured freedom and equality by enabling procreative autonomy. Besides, the article also presents 

other concepts and principles related to the protection of women rights that could have been added to IACtHR’s 

decision, especially the concept of violence as affirmed by the Convention of Belém do Pará and the international 

standards related to freedom of conscience and religion. 

After a brief introduction to the case itself in Section I, Section II will analyze the two main standards of the 

decision: the right to freedom and the right to gender equality, paying particular attention to the gender 

stereotypes brought out by the IACtHR. First, we will show how the Court built an extended interpretation of the 

right to privacy aiming at linking it to family life and women procreative autonomy. Second, it will be shown how 

the IACtHR brought out to the case guidelines for the equal protection clause, using the fight against gender 

discrimination and stereotypes as a primary standard in the guarantee of women's right to access IVF procedure 

according to their free decision. We will see how this broad understanding represented an unprecedented 

advance in the international American regional system regarding the protection of women’s procreative 

autonomy against arbitrary constraints imposed by the State parties. 

Afterwards, section III will address the reasons for overturning the argument of the right to life, invoked by Costa 

Rica Constitutional Chamber to ban IVF - thus moving forward the interpretation of this concept, while also 

noting the Convention on the Elimination of All Forms of Discrimination against Women's (CEDAW) (United 

Nations 1979) contributions to the case. 

Section IV will focus on the contribution of the decision to the international jurisprudence, on the role and 

functioning of the Inter-American Court System, as demonstrated by the case, as well on the potential 

connection with the concept of violence under the Convention of Belém do Pará. This latter assumption is 

because the denial of IVF services can be seen as moral and psychological violence against women.  

Finally, Section V will bring out the tension between gender equality and freedom of religion, showing that it 

plays a crucial role in advancing the protection of procreative autonomy and safeguarding women against 

discrimination. Through a synthetic approach of international rules on the issue, it is possible to verify a 

problematic interference of traditional cultural values on women’s exercise of their procreative autonomy. Also, 

it can be highlighted that the IACtHR failed by not including in Artavia Murillo’s decision important provisions 

dealing specifically with the need to fight discrimination based on religion when it comes to procreative 

autonomy. 

                                                                 
For more details about the structure of the Inter-American System, see “Reproductive Rights in the American 

System for the promotion and protection of Human Rights”, Center for Reproductive Rights, 2018, p. 1-6.  
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Case overview 

Since the first successful experience using IVF technology in Costa Rica, in January 1995, the country’s Catholic 

Church reacted with a strong condemnation position, defending that life is sacred from its very beginning; hence, 

embryo’s life must be respected. In spite of this reaction, the executive authorities could foresee that infertile 

couples would increasingly search for private clinics, seeking for assisted reproduction services. Bearing this in 

mind, Costa Rica’s Minister of Health issued, on February 3, 1995, an Executive Decree (No. 24029-S) in order to 

regulate the practice of IVF procedures in the country.  

Shortly after the issuance, “Hermes Navarro del Valle, legal counsel for the Costa Rica Catholic Bishop’s 

Conference” challenged the Decree before the country’s Supreme Court of Justice, arguing that human 

personhood begins at the moment of fertilization of the ovum. The claimant asked the Constitutional Chamber 

to declare the unconstitutionality of the Decree and, consequently, to ban the access to IVF technology. In his 

opinion, the discard of frozen embryos produced during the procedure represented a violation of the right to life 

(Lemaitre, 2017, p. 4). 

On March 15, 2000, after five years of deliberation, the Constitutional Chamber of Costa Rica overturned the 

Executive Decree no. 24029-S, declaring its unconstitutionality. The Chamber based its decision on the concept 

of “right to life,” arguing that the protection of life must be guaranteed from the moment of conception, in  

accordance with Articles 1(2) and 4(1) of the American Convention of Human Rights (OAS, 1969). The Chamber’s 

decision to overturn the decree thus leads to a ban on the procedure in Costa Rica4.  

On July 29, 2011—more than a decade later—the Inter-American Commission on Human Rights (IACHR) 

presented the case to the IACtHR, asking the IACtHR to examine the decision of the Constitutional Chamber of 

Costa Rica. In its plea, the Commission argued that the absolute prohibition of IVF procedure represented a 

violation of human rights, namely the right to privacy and family life, and the right to equality of the petitioners. 

Regarding equal rights, the Commission stated that the Costa Rican Supreme Court’s decision denied access by 

the petitioners to an available scientific treatment that could enable them to “overcome their disadvantage 

regarding the possibility of having biological children” (Costa Rica, 2012a, para 2).  

In April 30, 2012, Costa Rica State submitted its defense to the Court, arguing three “preliminary objections” – 

failure to exhaust domestic remedies, the overdue petitioning of one of the plaintiffs and  the lack of jurisdiction 

of the Court “to hear new facts not included in the previous facts argued by the IACHR” (Costa Rica, 2012a, para 

17). 

In response to the State’s first preliminary objection, the IACtHR stated that the State did not present evidence 

or explain to the plaintiffs how the domestic remedies would be effective on eliminating the consequences of 

                                                                 
4 With this decision, the State of Costa Rica became the only country to ban the IVF procedure in Latin America 
unconditionally. Although the regulation of the procedure is not uniform in the region, in most countries, the 
legal status of frozen embryos is not compared to a person’s legal status. The access to assisted reproduction 
and its regulation are completely “left to medical practice” in countries’ national legislation, such as Brazil, Chile, 
Argentina, and Ecuador. Mexico law imposes some restrictions, permitting those procedures only in case of 
proved infertility that cannot be solved “by other means”, while Peru law permits IVF procedure “only when the 
pregnant mother and the genetic mother are the same person" (Hevia et al., 2012, p. 1-2).  
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the decree’s unconstitutionality declared by the Costa Rican Supreme Court. Regarding the second objection, 

the IACtHR considered that infertility is a particular condition which may cause unpredictable reactions; 

therefore, the couple may take a long time to be aware of its infertility or to make a decision regarding the issue. 

Besides, the judgment ruled by the national constitutional jurisdiction is still “in force”. Concerning the third 

objection, the IACtHR declared that a preliminary objection related to facts could not be acknowledged without 

entering into the merits of the case. Thus, the State objection should be taken into account when analyzing the 

alleged violations of the “treaty-based rights” and the State’s responsibilities before international standards 

(Costa Rica, 2012a, paras 23, 36, 40).  

On merit issues, the State of Costa Rica presented, synthetically, general arguments related to the possible risks 

coming from the use of IVF technologies to women’s health, psychological stability of the couples and also 

embryos development. In response, the IACtHR explained that those arguments would be analyzed strictly under 

the framework developed by the country’s Constitutional Chamber ruling because the inter-American System 

could not enter in discussions which go beyond the domestic jurisdiction reasoning (Costa Rica, 2012a, paras 

134-135).   

Artavia Murillo became a “major case” for both feminist social movements and “conservative transnational” 

groups. 39 (thirty nine) amicus pleas were presented in the case. Among them, 16 (sixteen) were undeniably 

conservative – defended the complete ban of IVF - and 13 (thirteen) took on a feminist approach – invoked the 

disproportionality of IVF’s ban for violating “women and couples’ rights”. The other 10 (ten) amicus pleas also 

emphasized conservative ideas – defended the embryo’s right to life and the risks of IVF to both women and 

fetuses health (Lemaitre, 2017, p. 4). 

In November 2012, in Artavia Murillo decision, the IACtHR rejected the Constitutional Chamber's verdict and 

ordered a new approval of IVF procedures in Costa Rica, based on the conclusion that the embryo is not 

considered as a person under Article 4 (1) of the American Convention on Human Rights. The IACtHR also 

emphasized that a systematic interpretation of the rights recognized in American treaties does not authorize 

treating embryos as having the right to life, although the States may have interest in protecting pre-natal life 

according to the stage of pregnancy. The Court agreed with IACHR arguments considering that IVF ban implies a 

violation of the general rights to privacy and to have a family. It also extended the content of the right to privacy 

by including in it the categories of procreative autonomy, reproductive health, and gender stereotypes. Besides 

ruling against Costa Rican Chamber’s decision, the IACtHR issued specific remedies for the plaintiffs (Costa Rica, 

2012a, paras 244, 137, 143-144, 319).  

However, the matter of granting access to assisted reproduction is not pacified in Costa Rica’s domestic 

legislation. After Artavia Murillo’s decision, the country’s president, Luis Guillermo Solís, issued a decree, in 

September 2015, regulating the use of IVF technologies following up the IACtHR guidelines. Nevertheless, in 

February 2016, the Constitutional Chamber of Costa Rica declared the presidential decree unconstitutional, 

arguing a “legal reserve” to “regulate human rights’ matters, including IVF”. Some weeks later, the IACtHR issued 
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“additional orders demanding compliance” by Costa Rica’s authorities, but final solution is pending (Lemaitre, 

2017, p. 12)5. 

Main standards for the judgement: fundamental freedom, gender equality and the role of gender 

stereotypes 

As will be described and analyzed in the sections below, the ruling in the Artavia Murillo case (COSTA RICA, 

2012a) relies on two critical standards: (i) the right to freedom, as established in the American Convention on 

Human Rights, and (ii) gender equality, with women protection offered under CEDAW. 

First decision standard: universal freedom and reproductive rights  

The IACtHR appraised that forbidding couples that are unable to conceive – either naturally or with the help of 

assisted techniques – to benefit from IVF violates the principles of “personal integrity,” “personal freedom,” and 

“family life,” established respectively in Articles 5(1), 7(1) and 11(2) of the American Convention on Human 

Rights. In particular, the principle of personal freedom received an interpretation broad enough to involve the 

right to self-determination in the procreative sphere, establishing the right to procreative autonomy6. With its 

decision, the IACtHR established a connection between universal rights of freedom and procreative autonomy 

for women and men. In addition, as described below, the IACtHR applies the standard of freedom in combination 

with the standard of equality to protect women’s rights to the free development of their personality. 

The rights to freedom are protected in the American Convention on Human Rights as general categories of 

human rights. For this reason, it is possible for the IACtHR to declare specific freedoms as implicitly included 

within the content of the clauses of human rights. The privacy category is related to actions “that do not affect 

third parties” and cannot be proclaimed “immoral” because its moral value concerns exclusively to the agent 

                                                                 
5 The Constitutional Chamber’s decision of February 2016 is available at: http://www.elmundo.cr/sala-iv-anula-

decreto-que-autorizaba-la-fertilizacion-in-vitro-y-pide-a-diputados-aprobar-ley. The additional orders issued by 

IACtHR can be read in Artavia Murillo case: “Supervisión de Cumplimiento de Sentencia”, February 2016 (apud 

Lemaitre, op. cit., p. 16-17, notes 13 and 14). As pointed out by GOMES, Evaldo Xavier, the Pact of San José 

encouraged “Member States to adopt human rights standards on their internal legal structures”. “As States 

ratified the Convention, they agreed to implement the rights outlined therein and to subject themselves to the 

reports and recommendations of the Commission and the litigious jurisdiction of the Court. While these 

measures have made possible the advancement of human rights’ protection in the Inter-American System, the 

effectiveness and relevancy of the Commission and the Court still face significant challenges. Mainly among these 

challenges is the lack of power to enforce the recommendations and decisions made against specific States” 

(Gomes, 2009, p. 593). 
6 As emphasized by IACtHR: “The pertinent part of Article 5 of the American Convention (Right to Humane 

Treatment) indicates: 1. Every person has the right to have his physical, mental, and moral integrity respected. 

[...] The pertinent part of Article 7 of the American Convention (Right to Personal Liberty) indicates: 1. Every 

person has the right to personal liberty and security. The pertinent part of Article 11 of the American Convention 

(Right to Privacy) states: [...] 2. No one may be the object of arbitrary or abusive interference with his private life, 

his family, his home, or his correspondence, or of unlawful attacks on his honor or reputation. [...]” (Costa Rica, 

2012a, paras 137 and 142, and notes 220-222). 

http://www.elmundo.cr/sala-iv-anula-decreto-que-autorizaba-la-fertilizacion-in-vitro-y-pide-a-diputados-aprobar-ley
http://www.elmundo.cr/sala-iv-anula-decreto-que-autorizaba-la-fertilizacion-in-vitro-y-pide-a-diputados-aprobar-ley
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himself. Therefore, the private sphere represents a sphere of individual ethics, not of public morality, including 

the subject of autonomy to make reproductive decisions.  (Hevia et al., 2012, p. 14).  

In the matter of granting access to IVF technologies, the reference to the right to privacy as fundamental freedom 

led naturally to the protection of family life and its private sphere under the definition of procreative planning. 

Based on this premise, women procreative autonomy appeared as specific freedom that should have precedence 

in the analysis of the Artavia Murillo case merit.  

The IACtHR followed a trend enhanced in Americas to increase the respect for “women’s enjoyment of their 

human rights and fundamental freedoms”. Considering the growing awareness of women’s reproductive rights 

violations by national laws, the Inter-American System strengthened its mechanisms on monitoring OEA states 

obligations to prevent gender discrimination. With this purpose, more importance is placed on extending the 

application of the concept of personal freedom as connected to procreative autonomy. (CRR, 2002, p. 7). 

Besides the American Convention on Human Rights provisions, the right to privacy as personal freedom was 

already protected in many other previous clauses, such as Article 12 of the Universal Declaration (1948), Article 

17 of the Universal Covenant (1966) and Articles 8 and 12 of the European Convention (1950). The first rule 

considers any attack on privacy or family life as an arbitrary intrusion in people's autonomy. Also, it prescribes 

that “everyone has the right to legal protection against such interference or attacks”; the second rule presents 

the same standards; Article 8 of European Convention also protects privacy and family life against interference 

by a "public authority", while its Article 12 affirms the right of  “men and women” “to marry and find a family”.  

Since the 1960’s, reproductive rights are being placed both by international and domestic jurisdictions as part of 

the right to privacy, frequently “connected to family life”. Thus, any governmental restriction on individual or 

family autonomy to make “reproductive choices, including abortion”, is being considered an illegal interference 

in the sphere of protected human rights exercise. The states cannot regulate reproductive rights of women 

without violating their dignity and fundamental personal freedom (Hernández, 1991, p. 311, 324, 329).  

As it will be demonstrated, the Artavia Murillo decision established a narrow interpretation on the issue of the 

prenatal right to life, with the understanding that it shall not be protected absolutely, particularly if colliding with 

more significant rights such as women’s right to define their procreative decisions. Thus, the IACtHR adopted a 

strict standard on affirming procreative autonomy as fundamental personal freedom. Taking into account the 

precise terms coming from Article 11 (2) of American Convention on Human Rights, the States have no authority 

to restrict the access to IVF procedure by infertile couples. 

Prohibiting access to IVF technologies also contradicts Article 16 (2) of the American Convention, which 

establishes the inviolability of personal autonomy, unless when necessary to preserve “national security”, “public 

safety or public order” or to protect “public health” and other people’s freedoms. These standards are important 

to define “self-restraining”  requirements imposed on the State Members when creating restrictive laws 

potentially damaging to the individual right to self-determination.  
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In a previous report7 regarding Costa Rica banning of IVF, the IACHR understood that the Constitutional Chamber 

decision was not precisely illegitimate, considering the country’s Constitution emphasis on life as an “inviolable” 

value. However, the Commission concluded that the Chamber decision did not satisfy the “requirement of 

proportionality”, therefore disrespecting the right to privacy and to form a family, strongly protected under the 

American Convention on Human Rights. As argued by the Commission, many other regional countries have law 

standards protecting “life before birth”, but they do not prohibit the practice of IVF because it is included in 

procreative and family autonomy (Hevia et al., 2012, p. 18). 

The Artavia Murillo decision incorporated the arguments invoked by the feminist movements’ amicus pleas, 

when it affirmed a gradual standard on protecting pre-natal life, rejecting the “moment of conception” as the 

beginning of human personhood. Meaningfully, the IACtHR guaranteed in the case a progressive rule on 

protecting women’s procreative autonomy. It can be said that, for the first time, American international system 

framed a significant interpretation regarding procreative autonomy, based on an integrated understanding of 

personal freedom and the right to privacy. Also, it outlined binding rulings to the State parties in the field of 

assisted reproduction and reproductive health care. Moreover, although the case did not involve the right to 

abortion directly, the Artavia Murillo decision is potentially significant to support “national and regional struggles 

to decriminalize” its practice, particularly in Latin American countries (Lemaitre, 2017, p. 11-12). 

Second decision standard: equality and the use of gender stereotypes 

As a second standard, but intimately connected to the principle of freedom, the IACtHR also brought into its 

decision the concept of equality; the IACtHR added here a gender perspective by considering both gender 

equality and stereotype. This standard, in fact, draws on an intersection, in the procreative context, between the 

right to fundamental freedoms, as established in the American Convention on Human Rights Article 1(1), and the 

concept of discrimination established by CEDAW. This particular intersection is embodied in an assertion of the 

right to the free development of personality, which asserts that autonomous identity must be built without 

constraints of any nature, legal, cultural, social, or religious. As highlighted in the IACtHR’s decision, the option 

for motherhood represents a component of a woman’s personality building, which includes the decision to 

conceive through assisted reproduction techniques (Costa Rica, 2012a, paras 143 and 272). 

In this decision, IACtHR pointed to three significant gender stereotypes that affect the family life of women, 

namely sex, sex role, and compounded stereotypes.8 This perspective was presented as logical assumptions of 

the majority position and refers to the formation of women personality.   

Sex and sex role stereotypes  

The first gender stereotype drawn out by the IACtHR, the "sex stereotype," is related to women's biological 

reproductive attributes and reduces female sexuality to its procreative function, thus disconnecting sexuality 

from the perspective of a woman's free will. The IACtHR emphasized the existence of this sex stereotype, which 

                                                                 
7 IACHR, Gretel Artavia Murillo et al. v. Costa Rica, 2010.  
8 These concepts are explained in the footnote nº 3. 
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stated the essentiality of motherhood for women9. Considering that this stereotype affects all women, a ban on 

IVF would impose a great burden on women, rather than on men, in the sense that it violates women’s rights 

more than men rights. The IACtHR then invokes this sex stereotype as a reason to bring out the standard of 

gender discrimination. The IACtHR does not endorse the existence or use of gender stereotypes; the Court solely 

argues that its existence represents a greater burden for women, especially in the context of IVF prohibition10.  

A second stereotype highlighted by the IACtHR is the one of “sex roles” – men should occupy the position of 

“breadwinners” while women should play the role of mothers and “homemakers” (as described by Cook, 2010, 

p. 28). When considering that “femininity is often defined by motherhood”, the IACtHR identifies this kind of 

stereotype. Although emphasizing that women’s “role and status” in society should not be reduced to their 

“reproductive capacity”, the IACtHR recognizes that the sex role stereotypes produce an “exacerbated” pain for 

infertile women. This, in the words of the IACtHR, “can lead to unstable marriage, domestic violence, 

stigmatization and even ostracism” (Costa Rica, 2012a, para 296). 

Reva Siegel also emphasized the influence of sex role stereotypes on procreative autonomy, by stating that this 

kind of stereotype, in her view, has minimized women’s equality (SIEGEL, 2013, p. 65-66). The sex role stereotype 

is damaging to women since it affects their access to the job market and is largely responsible for the violation 

of their procreative autonomy. This negative effect of the stereotype can be noted both in relation to women’s 

control over the reproductive process by natural means (for example, use of birth control or abortion) and in 

relation to their access to IVF in the event of proven infertility. This difference between sex roles, as it is 

incorporated in social practices, was another basis for the IACtHR to invoke the equality clause and the guarantee 

of non-discrimination against women in Artavia Murillo case. 

Indirect discrimination due to gender stereotypes 

It is remarkable that the IACtHR expresses its understanding of the situation as an indirect discrimination, by 

pointing out the two gender stereotypes (sex and sex role) to involve the equal protection clause11. Within its 

decision, the IACtHR demonstrates that the prohibition of IVF implicates indirect discrimination against women 

once it enhances the impact and the actual damages in their lives, caused by the impossibility of accomplishing 

their settled role as mothers and wives. Theoretically thinking, the prohibition of IVF does not impose a direct 

burden on women, since the decree of the Constitutional Chamber was not particularly addressed to women 

                                                                 
9 The IACtHR makes this understanding clear when affirming that infertility disproportionally affects women 

because of the existence of a persistent gender stereotype, in many societies, defining them by their procreative 

ability. That is the reason why the ban of IVF affects women’s lives with a greater impact (Costa Rica, 2012a, 

paras 294-295).  

10 As pointed out by the Court: "these gender stereotypes are incompatible with international human rights law 
and measures must be taken to eliminate them. The Court is not validating these stereotypes and only recognizes 
them and defines them in order to describe the disproportionate impact of the interference caused by the 
Constitutional Chamber's ruling" (Costa Rica, 2012a, para 302). 
11 Indirect discrimination is a kind of discrimination that does not come directly from the text of the law, but from 
the effects it produces in different groups of people. The IACtHR explains it as follows: “This concept implies that 
a law or practice that appears to be neutral has particularly negative repercussions on a person or group with 
specific characteristics” (Costa Rica, 2012a, para 286). 
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and thus it was apparently neutral. Nevertheless, the disproportionately negative effect of the decision on the 

interests of women evinces its discriminatory character (Costa Rica, 2012a, paras 287 and 299).  

This determination of the IACtHR underscores that in the event of a law or decision that is apparently neutral (i. 

e. it does not contain discriminatory components in itself), it is necessary to verify if it does not generate gender 

inequality. In fact, a standard may involve gender discrimination by not considering determining factors in 

women’s family and sexual experiences, which are distinct from the experiences of the men (Cook, 2010, at 115-

117). This was indeed the conclusion reached by the IACtHR in the Artavia Murillo case.  

Similarly, in addition to the concept of discrimination already expressed in Article 1 of CEDAW, the General 

Recommendation No. 28 of the Committee on the Elimination of Discrimination against Women (CEDAW 

Committee) emphasizes, in paragraph 5:  

“[...] an identical or neutral treatment of women and men might constitute discrimination against 

women if such treatment resulted in or had the effect of women being denied the exercise of a 

right because there was no recognition of the pre-existing gender-based disadvantage and 

inequality that women face” (United Nations, 2010). 

It is paradoxical of course that the IACtHR appeals to the existence of two negative gender stereotypes—of sex 

and sex role—to argue specifically for the protection of women’s procreative autonomy. It could be said that this 

rationale in some way reinforces the rigid definition of the sex role conferred to women as well as the social 

stigma placed on women who choose not to have children—a matter much discussed in the analysis of the right 

to abortion (Tribe, 1990, p. 33-4). Nevertheless, the effects of the admission that these stereotypes do exist and 

that they disadvantage women are positive rather than negative. In fact, the way that gender discrimination is 

characterized in the decision is based on the idea that the inability to bear children implies inexorable emotional 

and psychological damages to women.  

However, this kind of argumentative ambivalence is natural when it comes to identifying a context of indirect 

gender discrimination, as the recognition of female disadvantage developed by cultural patterns of behavior is 

essential for acknowledging the excessive impact on women of specific restrictive measures. It is important to 

point up that when the court admits that motherhood is an important value to women, it is not assuming that 

being a mother is a necessary goal. Therefore, acknowledging the existence of the stereotype is a decisive action 

towards a particular consideration of women's interest concerning their procreative rights.  

Furthermore, the approach of Paul Lauritzen is an example of criticism on the allowance of new reproductive 

technologies. He argues that it perpetuates the idea of motherhood as representative of woman’s identity. This 

idea, in his opinion, coerces women to seek for any available medical resources in order to conceive and achieve 

such an essential experience (Lauritzen, 1990, at 38-46). It can be said that although the new technologies may 

impose some pressure on women unable to conceive, that kind of radical argument should not be taken as a 

reason to ban IVF. It would be much more harmful to women’s interests if they were deprived of the right to 

have access to assisted reproductive techniques - even knowing that they may fail. 
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Compounded stereotype: gender and disability  

Finally, the IACtHR also nominated a “compounded stereotype,” which, as explained in footnote 2, means that 

the gender stereotype coincides with other stereotypes such as age, race or ethnicity, ability or disability, sexual 

orientation, and class or group status, that results in discrimination (Cook, 2010, p.29).  

In the case of Artavia Murillo, this compounded stereotype involves the inability of infertile women to grow a 

family. According to the IACtHR, the disproportionate effect and indirect discrimination of women, as applied to 

the case, include two kinds of discrimination: one related to gender and the other to the condition of disability. 

Infertility itself is considered a disease, an impairment to procreate and, in this sense, the failure to grow a 

traditional family, as meant by modern societies (Costa Rica, 2012a, para 287-288). Thus, there is a compounded 

stereotype coming up from the coincidence of gender and disability stereotypes. Prohibiting the IVF procedures 

implies discrimination against women in both aspects: as gender discrimination, due to the disproportionate 

impact on their lives, and as discrimination against their rights to procreate and grow a family using medical 

techniques of assisted reproduction to address their infertility condition.  

Judges Arguedas Calzada and Miranda Ramirez, both from the Constitutional Chamber of Costa Rica, manifested 

a dissenting opinion, by arguing that infertility is recognizable as a kind of disease that prevents the legitimate 

exercise of the right to procreation. Therefore, they claim that IVF provides medical and reproductive care to 

infertile couples, offering the possibility to solve a physiological problem (Costa Rica, 2012a, para 77). The 

dissenting judges highlighted that the right to procreation, although not explicitly mentioned in Costa Rica’s 

Constitution, is implied in the “right to freedom and to self-determination, the right to privacy and family life, 

and the freedom to find a family”. Following the same argument, the IACtHR reasoned that the right to grow a 

family involves the ability to procreate, right that is guaranteed in Articles 11(2) and 17 of the American 

Convention on Human Rights.  Furthermore, the IACtHR stressed that “reproductive autonomy” and “access to 

reproductive health services,” which includes the use of medical-scientific technologies, are both enshrined in 

Article 16 of CEDAW (Costa Rica, 2012a, paras 145-6).  

Moreover, in recent years, the IACHR has incorporated the analysis of women’s reproductive health rights in its 

recommendations to some OAS member states. In its reports to Peru (2000), Paraguay (2001) and Guatemala 

(2001), the Commission identified reproductive rights violations, imposing specific obligations to the 

governments to increase protection of women’s health-related issues. All of those measures are also part of a 

methodology to include international and regional standards within national legislation affecting women’s 

reproductive rights (CRR, 2002, p. 11-12).  

In general, if the right to procreate through medical procedures, as a “reproductive health” right, is banned 

within a country’s constitutional system, it would undermine women’s autonomy to make decisions concerning 

reproduction “free of discrimination, coercion, and violence". Reproductive health care, as established both by 

international and national legislation, has been associated to other fundamental rights, such as the rights to 

“privacy”, “liberty”, “dignity”, “equality” and “family life”. Only in this embracing approach is it possible to 

understand the multiple spheres of women rights’ violation. In the Artavia Murillo case, the IACtHR expanded 

the concept of reproductive health by connecting it to the right to liberty. Also, the Court expanded the scope of 
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gender discrimination, when concluding that having access to IVF procedures is a human right that cannot be 

banned by national State parties’ law. (O’Connell, 2016, p. 59-60).  

Ciara O’Connell explains that the American Convention on Human Rights does not contain a specific provision 

protecting the right to health. Nonetheless, from the perspective of a constructivist comprehension, “the 

justiciability of the right to health” “has become recognized as indivisible by nature from justiciable civil and 

political rights” (O’Connell, 2014, p. 4). Taking into account the whole international human rights system, the 

IACtHR emphasized the same perspective when connecting personal liberty to reproductive health and, 

consequently, granting access to medical technologies such as the IVF. In fact, it is a logic inference, as the 

inability to procreate makes people depend on the assisted medical procedures in order to exercise their 

procreative autonomy. Thus, to undergo this kind of treatment is a condition to exercise the right to personal 

freedom and family planning. The compounded stereotype, in this case, comes from the disproportional effects 

affecting women’s reproductive right to procreate and bear a child.  

Two standards protecting procreative rights 

By invoking these two standards, the IACtHR establishes a link between universal rights to freedom and 

procreative autonomy and brings out the concept of indirect discrimination to especially protect women’s 

procreative autonomy. It could be argued that the need for IVF legalization is also based on the procreative 

autonomy of men with regard to equal protection before the law, as adopted by the American Declaration of the 

Rights and Duties of Man, Article II (OAS, 1948). Nevertheless, the IACtHR’s decree reveals that the absolute 

prohibition of the procedure must be analyzed in the light of gender stereotypes responsible for a discriminatory 

social reality in relation to women.  

With the application of these standards, the IACtHR significantly enhances the protection of women’s procreative 

autonomy. In addition, as it will be described in the next section, the IACtHR also gives a significant contribution 

to the understanding of the concept of “right to life,” again in favor of women’s procreative autonomy. 

The right to life and procreative autonomy: balancing the interests of the unborn and women’s rights 

When the Constitutional Chamber of Costa Rica overturned the Minister of Health’s executive decree on IVF, it 

did it based on the position that the use of the IVF procedure violates the right to life. The Chamber understood 

that the protection of life must be guaranteed since the moment of conception. As described below, the IACtHR 

disagreement furthers the understanding of the “right to life” concept by delimiting the rights of the embryo. 

The decision in fact incorporated several patterns of analysis introduced by CEDAW, which support this 

delimitation of the interests of embryonic life in favor of a balance between these rights and women’s 

procreative autonomy. 

Balancing women’s right with the interests of the unborn 

As described above, in its decision to ban IVF, the Costa Rica Constitutional Chamber embraced the 

understanding that the protection of the right to life must be guaranteed from the moment of conception, relying 
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here on Articles 1(2) and 4(1) of the American Convention on Human Rights. The IACtHR, however, in its decision, 

points out that the protection of the right to life, in the way that it is interpreted by the Constitutional Chamber, 

would apply, in equitable parameters, to both the child and the “unborn life” (Costa Rica, 2012a, paras 74-5 and 

168).  

The IACtHR’s interpretation, in fact, differs from the Constitutional Chamber’s. The international Court states 

that the claim that the embryo is a human being from the moment of ovum fertilization comes from metaphysical 

values. Hence, this claim is not appropriate to define the content of the legal concepts in the relevant articles of 

the Convention because that would imply the imposition of particular beliefs to people who do not profess them 

(Costa Rica, 2012a, paras 188-9). 

Most important, also, is the disagreement between the two Courts on the understanding of the term “in 

general,” as used in the referenced Article 4(1) of the American Convention on Human Rights12. According to the 

understanding adopted by Artavia Murillo decision, this expression was included in the document to enable the 

establishment of exceptions to the supremacy of the right to life, justified by other conflicting rights, and to lay 

out a model of “gradual” protection of life according to the phase of its “development.” The State of Costa Rica, 

however, claimed that “in general” refers only to well-defined exceptions, such as in case of risk to a woman's 

life (Costa Rica, 2012a, paras 244, 262-264 and 168). In its ruling, however, the IACtHR expresses its opposition 

to this interpretation, supporting a different understanding. The international Court explains that the term “in 

general” leads to the idea that respect for life, if applicable to the embryo, allows the overlap of several 

exceptions based on individual circumstances and human rights protected by international documents. 

In a previous case, the IACHR had analyzed the matter of the best interpretation of the expression “in general” 

used in the American Convention on Human Rights. It happened in a case involving the United States of America 

and its abortion law.  The Commission declared in the decision (Res. 23/81) that the decriminalization of abortion 

in the country did not violate Article 4 (1) of the American Convention, because the words “in general” meant 

permission for the States to regulate abortion according to its domestic standards. This rule granted States the 

possibility to determine, without external intervention, the moment of the pregnancy from which the protection 

of unborn life should prevail over women’s procreative autonomy (Costa Rica, Res. 23/81, 2000)13.  

In Artavia Murillo case, the IACtHR’s interpretation was similar to the mentioned IACHR’s understanding. Both 

the Court and the Commission evinced through their decisions the known tension between the “right to life” of 

the unborn and the women’s right to procreative autonomy. Mackinnon (1991a) also referred to this issue in her 

                                                                 
12 Article 4(1) of the American Convention on Human Rights states: “Every person has the right to have his life 
respected. This right shall be protected by law and, in general, from the moment of conception. No one shall be 
arbitrarily deprived of his life.”  
13 We shall clarify that the United States signed the American Convention on Human Rights, but did not adhere 
to its terms, so they are not committed to complying with its standards. The country ratified instead the American 
Declaration of the Rights and Duties of Men (OAS, 1948). Nonetheless, when analyzing the case (Res. 23/81), the 
IACHR understood that both treaties are complementary regarding the right to life. For this reason, the IACHR 
decided to involve in its decision an interpretation of Article 4 (1) of the American Convention. On this respect, 
see the Annual Report of the American Commission on Human Rights, 1980/1981, Summary of the case, para 14 
(b) and (c).  
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studies on the tension between the rights of unborn life and the guarantee of sexual equality between men and 

women. In her opinion, it is necessary to delimit the protection of child’s right to life from the moment of birth 

in order to combat sex discrimination (Mackinnon, 1991a, p. 1308-1309 and 1313-1316). 

In Artavia Murillo, the IACtHR contributes to the delimitation of those rights of the unborn, sustaining the 

procreative autonomy of women on the principles of equality and non-discrimination, according to the 

assumptions adopted by CEDAW. In the IACtHR’s view, these principles require that the protection of a 

(pregnant) woman's autonomy precedes the protection of potential life still “in formation.” Thereby, a state 

could not reasonably interfere in a women's procreative decision. (Costa Rica, 2012a, paras 227 and 161). As 

explained by Álvaro Díaz, in the IACtHR interpretation the prenatal life is considered as a “mere interest” (“mero 

interés”), meaning there is no right to life legally protected in this case (Díaz, 2013, p. 307). 

According to a recommendation issued by the CEDAW Committee, the right to life, if guaranteed in absolute 

terms (as was the interpretation of Costa Rica’s Constitutional Chamber), would have damaging implications for 

the regulation of the right to abortion, which cannot be prohibited in all circumstances, as that would violate 

rights prescribed in the Convention. On the other hand, IACtHR judge Eduardo Vio Grossi dissents, by arguing 

that the Court decision leads to an understanding that embryonic life is not worthy of protection -  not only 

before its implantation in the womb, in the context of IVF, but also in the later stages (COSTA RICA, 2012a, para 

228, and II, B, “d”, page 17). While this observation by the judge is correct, MacKinnon (1991a) points out that 

the achieving of a reasonable balance between a woman’s procreative autonomy and the interests of prenatal 

life does not violate the spirit of Article 4(1) of the Convention. On the contrary, it establishes appropriate criteria 

for the necessary accommodation of procreative autonomy by defining the right to life in light of the more 

refined and updated interpretation of the term “in general” as used in the Article.  

In fact, the International Court embraces a trend to maximize their standards and decisions in order to develop 

a coherent scheme of precedents, using the opportunities presented by its demands to extend the analysis of 

the whole range of concepts involved in the cases. Thus, in Artavia Murillo decision, the IACtHR discussed not 

only IVF procedure but also the prenatal life and even indirectly the theme of abortion (Díaz, 2013, p. 314-315)14.  

                                                                 
14  Álvaro Paúl Díaz criticizes the maximalism of the Court by expanding its declarations through general 

statements, making it difficult, among other problems, to separate the "ratio decidendi" and the "obiter dicta" 

of the cases. Moreover, with this strategy, argues the author, the Court will invariably have to establish in future 

cases exceptions to its statements (Díaz, 2013, p. 316). In our opinion, Court’s guidelines are positive when it 

comes to the construction of a system of precedents. Also, the analysis of additional matters is frequently 

required to ground the decision consistently. In Artavia Murillo decision, for example, the interpretation of the 

prenatal right to life and the mention of abortion was needed in order to frame women's procreative autonomy 

broadly. The IACtHR had to interpret Article 4 (1) of the American Convention on Human Rights considering the 

State of Costa Rica’s argument regarding the protection of embryo’s life. Generally speaking, the maximalist 

approach is appropriate when discussing abstract principles established in international treaties, such as 

“personal freedom” and “family life”, as mentioned in the American Convention. To a better understanding on 

maximalist and minimalist approaches, see Sustain, Cass, 2005, and Anderson, Robert IV, Measuring Meta-
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The Court adopted an “evolutive interpretation”, explaining that human rights’ treaties are "living instruments". 

Therefore they must be analyzed taking into account “comparative law”, domestic rules and case laws of other 

States. This kind of interpretation is also compatible with Article 29 of the American Convention on Human 

Rights, according to which its provisions shall not be interpreted in a way that allows States to “suppress the 

exercise of the freedoms” established in a document or another treaty signed by a State party. In Artavia Murillo 

case, the “evolutive interpretation” was particularly necessary considering that when the content of Article 4 (1) 

of the American Convention was designed, the IVF procedure did not yet exist. That is why it was so important 

to involve international and comparative law developments regarding the legal status of embryos and IVF 

practice itself (Costa Rica, 2012a, paras 245-246). 

Based on those methodologies, the IACtHR concluded, importantly, that the embryo should not be treated as a 

person, in consideration to the expression “in general” adopted in Article 4 (1) of the American Convention.  On 

the other side, although the IACtHR’s finding is relevant for the interpretation of the right to life concept, it would 

have been better if the IACtHR had not expressly assumed the argument that life begins at the moment of 

embryo implantation in the woman’s womb (Costa Rica, 2012a, paras 186-7 and 189)15.  

The IACtHR embraced this view because it was enough to grant the right to use the reproductive technologies, 

but its assumption can create future difficulties, as a precedent, on granting women’s right to interrupt their 

pregnancy in the abortion debate. In this particular case, the IACtHR did not have to develop further reasons to 

demonstrate the fundamentality of the right to procreate through IVF procedure, as it was sufficient to conclude 

that the protection of unborn life could not be granted entirely since the moment of fertilization. There was no 

need to advance the analysis of the right moment life begins, if in the moment of embryo’s implantation in the 

womb, as the frozen embryos used in the IVF procedure exist before this stage. In the case of abortion, the 

IACtHR would have to take into account other considerations about the development of unborn life in the context 

of the international rules related to the right to life. 

The interpretation of the IACtHR was a necessary step to advance the discussion of women's freedom to interrupt 

pregnancies according to their will and convenience (as mentioned by the dissenting opinion of judge Grossi). 

Alvaro Paúl points out that Artavia Murillo decision “as a whole” suggests that State members are prohibited to 

define an embryo “as a person” in their national legislation. Besides, people’s right to “family life” is considered 

as the “capacity to decide on the number and moment of birth of their children” (Díaz, 2014, p. 90).  In this sense, 

                                                                 

Doctrine: An Empirical Assessment of Judicial Minimalism in the Supreme Court, 32 HARV. J.L. & PUB. POL’Y 

1045 (2009) (apud Díaz, 2014, p. 103, note 86).  
15 The IACtHR assumes that when delimiting its interpretation of Article 4(1) of the American Convention: “the 

scientific evidence agrees in making a difference between two complementary and essential moments of 

embryonic development: fertilization and implantation. The Court observes that it is only after completion of the 

second moment that the cycle is concluded, and that conception can be understood to have occurred” (Costa 

Rica, 2012a, para 186). And a little further: “Thus, the Court considers that the term “conception” cannot be 

understood as a moment or process exclusive of a woman’s body, given that an embryo has no chance of survival 

if implantation does not occur” (Costa Rica, 2012a, para 187). 
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the right to family life implies reproductive planning autonomy, which is not compatible with rigid protection of 

embryo's life. It can be said that the IACtHR’ decree demonstrates merely the whole appreciation of the 

international system about the issue, since the strong protection of personal freedom, as related to procreative 

autonomy, implicitly shows the inconsistency of equalizing the unborn to a person, regarding the right to life.  

On the other hand, in spite of the significant advance of procreative autonomy standard, the IACtHR could have 

reached a more in-depth understanding of the limits of necessary protection of potential life. It would be a 

positive standard, for example, to declare that potential life is subject to protection according to its stage of 

development, instead of bringing the embryo implantation (nesting) as the proper moment to grant its 

precedence over women procreative autonomy. By not addressing this issue, the Court lost the opportunity to 

develop, in a more progressive form, a clear outline for balancing women’s rights with the interests of the unborn 

in light of the scheme of international Human Rights. 

The role of CEDAW in the trial and the right to life 

The Artavia Murillo decision incorporated various patterns of analysis introduced by CEDAW. Concerning gender 

equality, the IACtHR adopted CEDAW pattern as an argument for women’s procreative autonomy. When it comes 

to the analysis and interpretation of the right to life, CEDAW provided important reasons to delimit the right of 

the unborn in order to balance those rights with women’s procreative autonomy, right to freedom and equality.  

The important inclusion of CEDAW in the trial means that the grounds for the decision in Artavia Murillo went 

beyond the traditional standards of the platform of rights established in the American Convention on Human 

Rights, which does not address gender. In particular, the need to delimit the interests of embryonic life (as it 

collides with the procreative autonomy of women), has its roots in Article 1 of CEDAW. According to this Article, 

any restriction to the exercise of fundamental freedom that entails a disproportionate effect on women's life 

(even when this was not the purpose of the rule or policy), implies discrimination and therefore violates the 

equal protection clause. Based on this provision, one can argue for reasonableness in balancing the protection 

of potential life in accordance with the stage of development of the embryo.  

As the Artavia Murillo decision makes very clear, all arguments in defense of the absolute right to life do not take 

into account women's right to procreative autonomy. Such discussions are influenced by discriminatory 

stereotypes (such as the ones pointed out by the IACtHR in this case), and reflect broad contextual components 

perpetuated by historical, cultural and religious factors, institutionalized by legal systems and embedded in social 

practices. From the perspective of the intersection of culture and religion, for example, stereotypes traditionally 

prescribed by religious doctrines damage women with regard to preserving their identity (Cook, 2010, at 32-35). 

To counter these broad contextual components, Article 5(a) of CEDAW requires the Member States to modify, 

through laws and policies, the social patterns that generate preconceived views regarding gender roles. 

As described by Cook (2010), laws and legal and social practices that impose restrictions to the effectiveness of 

procreative autonomy rely on “wrongful gender stereotyping” that rejects women’s ability to make an 

autonomous decision regarding whether to have or not to have children, thus legitimating “sex-based 

classifications.” These classifications prevent women from exercising their moral capacities of choice, including 



 26 

in relation to medical procedures, and their fundamental freedoms, directly affecting their dignity (Cook, 2010, 

p.  40-41, 59 e 65). This disregard of the equal protection of female autonomy directly violates Articles 5(1) and 

12(1) of the American Convention on Human Rights16. In the context of reproduction, the nullification of the 

integrity of women’s consciousness, both in psychological and intellectual terms, also fits into the concept of 

discrimination expressed in Articles 1, 2, 12(1) and 16(1)(e) of CEDAW. 

Finally, the inclusion of CEDAW Committee recommendations in Artavia Murillo also relates to the specific use 

of medical reproductive technologies, as the exercise of procreative autonomy extends to the use of these 

technologies that are effective in solving cases of infertility. By the provisions of Recommendation No. 24 (12) of 

the CEDAW Committee, women's rights to health must be secured from the perspective of the characteristics 

that distinguish them from men. These differences include the biological-reproductive ones, taking into view that 

they give rise to needs and rights directed explicitly towards female reality (Costa Rica, 2012a, paras 150 and 

300).  

Contribution to international jurisprudence and future option to link to the convention of belém do pará 

As noted in previous sections, the decision in Artavia Murillo featured significant progress in women's 

procreative autonomy. Moreover, the ruling contributed also in a broader sense to international jurisprudence 

by recognizing women’s rights to non-discrimination. This section provides some context to the IACtHR’s decision 

in this case, while noting an opportunity for future cases before the IACtHR to further strengthen their case by 

bringing out the Convention of Belém do Pará. This section also describes the situation in the context of earlier 

cases before the IACtHR, and the general functioning of the Inter-American Court System concerning its 

mechanisms to require the Member States to change national laws when in violation of human rights.  

Contribution to international jurisprudence 

In addition to explicitly acknowledging women's procreative autonomy - as explained in Section I -, the decision 

of IACtHR in Artavia Murillo also broadly contributed towards women's right to non-discrimination before legal 

and political institutions. In this sense, the IACtHR’s recognition that the denial of procreative autonomy within 

the scope of IVF involves gender discrimination (considering the existence of gender stereotypes), it becomes 

possible to articulate, at least in the field of reproductive rights, the connection between the concept of 

discrimination, the description of the damage it can produce in women’s life, and the guarantee of the exercise 

of their fundamental freedoms. 

Furthermore, the IACtHR's explicit recognition of the gender stereotypes also can promote an improved 

development and use of methodological guidelines for specifying the obligations of States and others concerning 

actions to create gender equality, particularly in the judicial sphere (Cook, 2010, p. 177). In the concluding part 

of its decision in Artavia Murillo, the IACtHR points out that the gender stereotypes are incompatible with 

                                                                 
16 Article 5. Right to Humane Treatment: (1) Every person has the right to have his physical, mental and moral 
integrity respected" (...); Article 12. Freedom of Conscience and Religion: (1) Everyone has the right to freedom 
of conscience and religion.  
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international legal requirements about human rights. This argument allowed outlining the disproportionate 

effects of the judgment of Costa Rica’s Constitutional Chamber’s on the life experiences of women. In addition, 

the IACtHR declared that the decision of the Constitutional Chamber of Costa Rica gave rise to harmful and 

discriminatory effects on women's lives, since it failed to weigh other rights that compete with the right to life. 

Furthermore, it violated their rights to personal integrity, privacy, freedom, and family formation, listed in the 

American Convention on Human Rights (Costa Rica, 2012a, paras 302 and 316). 

According to MacKinnon (1991b, p. 159-160, 163), existing laws that downgrade women to a secondary status 

in their citizenship and rights must be changed, in order to achieve gender equality in a substantive sense. 

MacKinnon argues that some laws embody in their development the rigid cultural stereotypes that give cause to 

women's subordination in the political arena.  In such a system, any discriminatory component added to the 

domestic legislation, including judicial decisions, must be submitted to treaties whose purpose is to stop all kinds 

of unequal treatment, such as the American Convention on Human Rights and CEDAW. In the case of Artavia 

Murillo, this is precisely what happened when the IACtHR decided against the federal ruling.  

 

Artavia murillo and violence against women – a link to the convention of belém do pará  

In Artavia Murillo, the IACtHR clearly makes a case that the condition of female infertility takes women to an 

excessive load of emotional and psychological distress, which is capable of producing disproportionate harm, 

possibly even generating domestic violence and family instability, as well as exacerbating the social stigma of 

male superiority and female inferiority (Costa Rica, 2012a, paras 294-296). 

In this context, it would have been appropriate for the IACtHR to introduce the Inter-American Convention on 

the Prevention, Punishment, and Eradication of Violence against Women (or Convention of Belém do Pará) as 

well. The definition of violence stated by this Convention is broad and certainly comprehends violence against 

the moral/psychological integrity of women generated by the prohibition of IVF, as described in the IACtHR 

decision. 

The Convention of Belém do Pará, in its Articles 2 and 3, expressly includes in its concept of violence any act, 

public or private, which results in physical, sexual or psychological oppression. In its Articles 4(b), (e) and (f), the 

same Convention reaffirms the right of women to mental and moral integrity, dignity and "equal protection 

before the law" and, in its Article 6(a) and (b), their right to be free from discrimination and "stereotyped patterns 

of behavior". Furthermore, in its Article 7(c) and (e), the Convention prescribes the obligation of States to 

undertake legislative rules, including in the administrative sphere, to eradicate situations of violence against 

women. Finally, in its Article 8 (b), it is determined that the Government must dismantle cultural models based 

on "stereotyped roles for men and women" (OAS, 1994). As it can be seen in these Articles, in addition to 

extending the concept of violence to comprehend all restrictions to the exercise of fundamental freedoms, this 

Convention also relates explicitly the situation of violence against women to the historical discrimination based 

on gender.  
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In the context of the Convention of Belém do Pará, it is clear that the impact of the decision of the Constitutional 

Chamber in Costa Rica on women’s life can be seen as a form of moral and psychological violence against women. 

Had the IACtHR included this Convention in its ruling, it would have certainly contributed to its jurisprudence 

related to procreative autonomy. Definitely, it would have made a stronger case for including the concept of 

violence (in the sense of moral and psychological violence against women) into future cases involving the 

protection of women’s procreative autonomy.  

The IACtHR’s consideration of this Convention would have been even more crucial because, in general, the 

development of an international system to protect women against violence (associated with the reality of gender 

discrimination), adds prominence and strength to all measures to secure human rights. The rules protecting 

women against acts of violence increase the possibility of eliminating all forms of discrimination in a 

comprehensive approach, in which violence is understood not as an isolated incident, but as a part of female 

sexual subordination. 

The IACtHR had the option to bring out the Convention of Belém do Para, which can be seen in earlier cases and 

actions taken respectively by the Inter-American Commission on Human Rights (IACHR) and the IACtHR. In 2007, 

for example, an IACHR document outlined several recommendations to States for actions to eliminate “social-

cultural patterns” that promote discrimination and prevent women's access to justice, mainly the ones who are 

victims of violence (IACHR, 2007a, paras 18-19, at 8). In a broader context, as far back as 1999, the IACHR had 

released a report that investigated the need to implement affirmative actions to increase women's political 

participation, understanding that the deprivation of their political rights violates their equal citizenship status, 

which implies an act of moral violence. In the report, the Commission emphasized that affirmative action is an 

efficient mechanism to ensure the right to non-discrimination based on gender. This right, accordingly to the 

document, must be assumed as one of the main pillars of the international system of protection of human rights, 

so that the laws of States cannot contradict the principle of equality in a substantive sense (IACHR, 1999, 

introduction and III.B, at 1 and 4).  

The famous Brazilian case of domestic violence, named after the victim Maria da Penha Maria Fernandez, is an 

example of an earlier IACtHR ruling with relevance to Artavia Murillo. The case disclosed the failure of authorities 

to conduct in “reasonable time” a criminal investigation and the punishment of those responsible for the violent 

acts, which consist on continuous violations of several provisions of both the American Convention of Human 

Rights and the Convention of Belém do Pará (IACHR, 2001b, paras. 2 and 38). In this ruling the IACHR demanded 

the Brazilian government to take urgent measures, which showed the extent of the normative legitimacy of the 

inter-American judicial system (which includes the IACtHR and the IACHR) to compel States to act, in the evidence 

of prolonged tolerance of violence against women within their families. Following these recommendations, in 

2006 Brazilian government issued the Law 11.340, known as the Maria da Penha Law, which strongly improved 

the investigation and criminal punishment of domestic violence cases against women.17 

                                                                 
17 See, in this sense, an article available in www.unwomen.org/en/news/stories/2011/8/maria-da-penha-law-a-
name-that-changed-society>;  accessed 13 June 2014. 

http://www.unwomen.org/en/news/stories/2011/8/maria-da-penha-law-a-name-that-changed-society
http://www.unwomen.org/en/news/stories/2011/8/maria-da-penha-law-a-name-that-changed-society
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The example demonstrates a coherent development in IACtHR jurisprudence and IACHR policies—mostly in the 

area of domestic violence—focusing on the protection of women against discrimination. Likewise, they warn 

about the need for mechanisms to intervene in national legislation when it violates important fundamental 

freedoms.  Although Artavia Murillo had not specifically brought out the concept of violence using the 

Convention of Belém do Pará, it has significantly contributed in terms of demonstrating such a mechanism by 

demanding Costa Rica to reinstate IVF procedures, as its prohibition was in violation of international standards. 

The role of the case in this context is further described in the next section.  

Artavia murillo in the context of other cases and the inter american court system 

As the previous section already pointed out, Artavia Murillo demonstrates how the Inter-American Court System 

can ensure that the application of authority by individual States conforms to requirements of the American 

Convention of Human Rights, not through an illegal international interference, but rather as a way to assist those 

States in building a democratic society. As will be shown in this section, Artavia Murillo builds on various previous 

judgements by the IACtHR in terms of the concept of due diligence as a requirement for the States, the use of 

agreements to demand legislative changes, and the impact of some cases in the fight against gender 

discrimination and involving the equal protection clause.  

An emblematic decision involves the case of Velasquez Rodriguez v. Honduras (Costa Rica, 1988), which 

emphasized the responsibility of States to undertake “due diligence" in preventing any form of violation of 

human rights, whether by public authorities or by a third party. On the concept of "due diligence," the IACHR 

states: 

“International jurisprudence has established the duty of the State to act with due diligence to protect 

human rights. This obligation entails four components: prevention, investigation, sanction, and 

reparation of human rights violation.”18  

It is the essence of the concept of Human Rights to protect the interests of individuals against losses arising from 

actions or omissions of the State, and this is the greatest scope of the international law rules (Costa Rica, 1988, 

merits decision, Sr. C Nº 4, extracts, paras 172 e 134).  

A notable case in Peru – of a woman that died because of a forced sterilization procedure - serves as an example 

of the requirement of actions concerning States. In this case, the IACHR reached an agreement with the State to 

undertake legislative and policies reforms to secure the rights to reproductive health and “family planning.” The 

                                                                 
18 Violence and Discrimination against Women in the Armed Conflict in Colombia, OEA/Ser.L/V/II.18 October 
2006, doc. 67, para 24, p. 7. On the application of this concept to cases submitted to the IACHR, and its 
recommendations in the scope of crimes involving violence against women, see also (i) IACHR, The Situation of 
the Rights of Women in Ciudad Juárez, Mexico: The Right to be Free from Violence and Discrimination, 
OEA/Ser.L/V/II.117, Doc., 7 March 2003, paras 131-133; and (ii) IACHR, Case of Jessica (Lenahan) Gonzales et al. 
(United States), paras 5 e 122-136. In both cases, the IACHR concluded that the State failed to take effective 
measures for the prevention of acts of domestic violence against victims, and to conduct the specific criminal 
procedures, failing to fulfill its obligations in relation to the elimination of discrimination and the guarantee of 
equal protection under the law. In the case of the United States, which is not a Member State of the American 
Convention of Human Rights, the Commission applied in its analyses the American Declaration, ratified by the 
country (Jessica Gonzales, para 115).  



 30 

reforms meant to ban discrimination against women and to respect their autonomy. (IACHR, 2003, para 14, 1st 

and 11th, p. 137, 140.) In another case, with Mexico, the IACHR obliged the State to compensate the victim for 

damages. The 14-year-old girl had been raped and got pregnant. Even though the law of the country permitted 

abortion, in this case, she was hindered to have it done (IACHR, 2007b, paras 11-14 e 16).  

Some earlier international decisions were relevant for Artavia Murillo as well because of their impact in fighting 

gender discrimination and their interactions with the freedoms emphasized in Artavia Murillo. In one of these 

cases, the IACtHR restored custody to a mother in a court case that centered on the mother’s sexual orientation. 

Here, the State of Chile was held responsible for violation of Article 24 of the American Convention of Human 

Rights (the equal protection clause), in relation to its Article (1), and for infringing the right to private and family 

life (Costa Rica, 2012b, paras. 54, 72, and 78-79). Importantly, this requirement of respect and humane treatment 

(on equal terms, regardless of sexual orientation) is essential for ensuring intellectual and moral individual 

integrity, and therefore the rights of conscience, which are all principles discussed in the context of Artavia 

Murillo. The concept of psychological integrity is expanded through the intertwining of gender-based 

discrimination and discrimination based on sexual orientation.  

Another decision related to the application of the equal protection clause was issued in the María Eugenia 

Morales de Sierra case, in Guatemala, which involved a particular civil law that defined, in a discriminatory 

manner, distinct roles to be exercised by husband and wife. In this case, similar to the situation in Artavia Murillo, 

the identification of gender stereotypes represented an efficient strategy to present the need for institutional 

reforms to protect individual rights. Even though in Artavia Murillo this identification was more complex, as the 

decision of Costa Rica’s Constitutional Chamber did not imply differential treatment based on gender, the case 

of María Eugenia constituted an important precedent that has strengthened  the legal grounds used in Artavia 

Murillo regarding the implementation of the standards of analysis put forward in CEDAW. 

Together, these listed cases, as well as other cases before the IACtHR, have built up a framework for the ruling 

in Artavia Murillo, a ruling that requires the State of Costa Rica to take measures to annul the decision of its 

Constitutional Chamber and restore the right to use IVF procedures. Here, the IACtHR weighed that there were 

no legal remedies within the “domestic jurisdiction” that could reverse the situation of the victims, in the matters 

involved in the case, regarding the disrespect of the exercise of their fundamental freedoms (Costa Rica, 2012a, 

para 21).  

The ruling in Artavia Murillo demonstrated the effectiveness of the Inter-American Court System on imposing 

responsibilities to the States, based on standards of international law. According to those standards, the political 

and juridical institutions of the Member States must give an integrated response, whether in the administrative, 

legislative or judicial sphere, to grant the recognition of Human Rights. In the case of Artavia Murillo, the State's 

arguments regarding the protection of the right to life were not accepted in the broader context of the essential 

principles of the international Human Rights system. For procreative purposes, these principles, taken together, 

delimit an important space for the assertion of autonomy, and moral and psychological integrity within the area 

of reproduction, improving the mechanisms of identification and deconstruction of sexual stereotypes that cause 

discrimination and harm to women. 
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By imposing to the Costa Rica’s State the duty of annulling the decision that prohibited IVF (Costa Rica, 2012a, 

para 336), invoking the requirements of treaties that protect individual freedoms and gender equality, the 

IACtHR has improved the effectiveness of international standards, regarding judicial remedies applicable to the 

States for the realization of Human Rights.  

In this sense, the Artavia Murillo decision strengthened the rules prescribed in Articles (1) and (2) of the American 

Convention of Human Rights, which determine for the State Parties an obligation to respect the rights of freedom 

established in the Convention, without any kind of discrimination, including reasons related to gender and 

religion. Consequently, if a national provision violates those rights, the States must undertake any necessary 

measures to assure their full exercise. In addition, the IACtHR advanced the parameters of its operation, 

complementarily, in national legislatures, to increase the commitment of the States to ensure the exercise of 

procreative autonomy in general. Particularly, the IACtHR extended its mechanisms and specific principles 

developed in its system, in favor of respecting the procreative and family autonomy of women.  

Linking procreative autonomy to religious freedom provisions: a missed connection  

In this final section, we will add a particular analysis of international clauses protecting freedom of religion and 

its influence on the guarantee of women’ reproductive rights. As will  be demonstrated, the traditional cultural 

and religious patterns invariably interact with feminist approach regarding women’ procreative autonomy, in a 

negative way considering the sexual equal status furthered in CEDAW’s provisions.  Moreover, we will show that 

the matter of freedom of religion could have been included by IACtHR in Artavia Murillo decision. This is because 

the main argument supporting Costa Rican’ Supreme Court decision came from a specific metaphysical 

conception of the importance of pre-natal life within the States’ constitutional systems.  The precedents of both 

IACHR and IACtHR, as will be indicated, offer legal reasons to incorporate freedom of conscience clause in cases 

related to the protection of women procreative autonomy, based on the connection between individual mental 

and moral integrity and the right to control reproduction process.  

International protection on religious freedom 

The international law system broadly protects freedom of religion, having general and specific provisions on the 

matter to prohibit any kind of discrimination regarding this important fundamental right.  

In Article 18 of the Universal Declaration of Human Rights, the United Nations defines the concept of freedom 

of thought, conscience and religion, declaring that they include both the freedom to choose and to manifest 

publically or privately any belief or faith of one's preference19. This was the first international norm concerning 

freedom of religion as an individual right. A very similar definition was also adopted in Article 18 of the 

                                                                 
19 “Article 18: Everyone has the right to freedom of thought, conscience, and religion; this right includes freedom 

to change his religion or belief, and freedom, either alone or in community with others and in public or private, 

to manifest his religion or belief in teaching, practice, worship, and observance” (United Nations, 1948). 
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International Covenant on Civil and Political Rights20.  

Later, the fundamentality of religious freedom and the need to prevent discrimination against minor religious 

beliefs were declared in Articles 1 (1) and 12 of the American Convention on Human Rights. In this document, 

the respect for individual autonomy on choosing and professing their own beliefs and convictions was stated as 

an obligation for the State parties, which must take appropriate measures to annul religious discriminative 

patterns eventually incorporated in their legal system and social practices.   

Furthermore, the prohibition of discrimination for religious reasons was embraced by Articles 9 and 14 of the 

European Convention on Human Rights. In Article 9 the Convention defines freedom of religion, precisely in the 

same terms used by the Universal Declaration of Human Rights. In Article 14 the European Convention 

strengthens the importance of prohibiting discrimination patterns against all individual freedoms protected in 

the document, including freedom of thought, conscience, and religion (ECtHR, 1953). 

The General Assembly of United Nations extended, more specifically, the concept of freedom of religion in the 

Declaration on the Elimination of all Forms of Intolerance and of Discrimination Based on Religion or Belief 

(Resolution 36/55), by affirming in its Article 2 (2):  

“For the purposes of the present Declaration, the expression ‘intolerance and discrimination based on 

religion or belief’ means any distinction, exclusion, restriction or preference based on religion or belief 

and having as its purpose or as its effect nullification or impairment of the recognition, enjoyment or 

exercise of human rights and fundamental freedoms on an equal basis” (United Nations, 1981). 

This provision is critical to women’s rights regarding gender equality, as it protects women against indirect 

discrimination, given that any restriction, institutionally or socially imposed, potentially harmful to the exercise 

of women’s free conscience represents an illegitimate violation of a fundamental freedom, universally granted 

under international law. In the institutional sphere, even when this is not the immediate purpose of the law or 

policy, it may imply religious intolerance or discrimination because of the effects it produces in women’s lives.  

This definition set forth by the United Nations improves the application of the freedom of religion principle 

significantly, going beyond the simple acceptance of the principle itself to incorporate patterns related to 

particular situations invoked in the cases submitted to the Courts’ rulings. This difference is crucial as the most 

complex problems arise exactly while applying the principle to the cases in which it is necessary to restrict the 

“freedom of religious exercise” to respect other people’s rights (Walter, 2012, p. 590).  

In the same document (Resolution 36/55), Articles 3 and 4, there are strict patterns to fight any kind of violation 

of fundamental freedoms, on the grounds of religion or belief. Moreover, Article 3 declares that the 

discrimination of human beings based on their beliefs “constitutes an affront to human dignity”, showing an 

                                                                 
20 “Article 18: Everyone shall have the right to freedom of thought, conscience, and religion. This right shall 

include freedom to have or to adopt a religion or belief of his choice, and freedom, either individually or in 

community with others and in public or private, to manifest his religion or belief in worship, observance, practice, 

and teaching” (United Nations, 1966). 
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explicit link between autonomy, equality, and dignity. It is specifically imposed on the States - Article 4 (2) – to 

“make all efforts to enact or rescind legislation where necessary to prohibit any such discrimination”. 

In general lines, the whole set of rules concerning freedom of religion indicates the need to equate religious 

doctrines to secular convictions. Freedom of conscience as a broad category incorporates the autonomy to 

choose personal values detached from religion, and should be equally protected since it does not violate third 

parties rights.  As we will show in the next sections, the option made by IACtHR in Artavia Murilo case, to give 

priority to equality produces significant mechanisms to sustain procreative autonomy in sensitive themes to 

traditional religious doctrines.  

Reproductive rights and freedom of religion: what does religion have to do with gender equality 

Regarding gender equality, the clash between women’s rights and culture and religion21 is a complicated and 

historical question. This clash becomes even more complicated in the reproductive rights and healthcare sphere. 

Regarding abortion right, for instance, acts banning women’s autonomous decision are always supported by 

religious beliefs and groups struggling to prevent its legalization. Not only when it comes to the abortion right, 

but also any other right which implies the destruction of the embryo, as in the case of banning the right to take 

IVF procedure, religious demands invariably act as counterforces fighting women’s rights. That generates a 

disrespect of women’s religious freedom to choose their view about the value of prenatal life and to balance this 

view with their family planning project.  

In general, the broad protection of religious freedom brings limits to women’s procreative autonomy in the 

context of constitutional law systems. This is why it used to be so challenging to implement women’s human 

rights proclaimed in international treaties. The States used to interpret the commands coming from CEDAW and 

other documents, mainly the ones related to religious discrimination, using the strict standard of equality. When 

interpreting the clause of women equal rights compared to men in the health services, for example, the States 

justify their discriminatory practices based on “custom or religion” with the understanding that these practices 

do not represent a violation of women’s rights (Guinn, 2005, p. 14).  

The trend to overvalue religion compared to women’s rights comes from a historical intersection between 

religion and patriarchal culture. Gila Stopler demonstrates how “patriarchal religious morality” was incorporated 

into common law and civil law systems, and how even “allegedly neutral laws” were used throughout history to 

perpetuate women subordination. Stopper also argues that feminism doctrine is not emphasizing the role of 

religious political power within the growing discrimination against women. While fighting for equality, feminist 

                                                                 
21 We are using the term “cultural” and “religion” in the meaning brought by Raday, Frances. Culture, Religion, 
and Gender, in Oxford University Press and New York University School of Law, 2003, p. 665. This author affirms 
that culture, in an ideological meaning, “relates to what people think, value, believe and hold as ideals”. He says, 
also, that culture “is a macro concept which subsumes religion as an aspect of culture”, and that the view of 
culture contrasting with human rights is the traditional culture. Traditional religion, particularly, represents “the 
core of cultural resistance to human rights and gender equality” (op. cit., p. 665-7 e 669).  



 34 

arguments frequently neglect challenging religious morality, under the belief that it is possible to assure equality 

without developing this antagonism (Stopler, 2008, p. 366, 387, 390)22. 

Nonetheless, clearly women’s procreative autonomy is restricted or nullified by the interference of religious 

morality in the legislative process, in the precise words used in Article 2 (2) of the Declaration on the Elimination 

of all Forms of Intolerance and of Discrimination Based on Religion or Belief. Through the political articulation of 

religious discourse in public debate about procreative autonomy, gender equality is undermined when it comes 

to the consideration of the unborn interests. Under the point of view of the equality principle, this is a 

discriminatory violation of the exercise of fundamental freedom. As well defended by Frances Raday, there is no 

justification to give priority to religious values in comparison to the principle of equality, because religious values 

are particular to one or other doctrine while equality is a universal value (Raday, 2003, p. 696)23.  

International instruments declare other fundamental rights, such as procreative and family autonomy, in 

contrast to cultural and religious values. Thus, Article 18 (3) of International Covenant on Civil and Political Rights 

proclaimed expressly that “freedom of religion” is submitted to the prescriptions related to the guarantee of 

“morals or the fundamental rights and freedoms or others”. Also, the CEDAW, Article 5, imposes the States’ 

obligation to eliminate all “social and cultural patterns”, “prejudices” and “customary” practices potentially 

damaging to women’s equal rights. Within the same proposal, Article 12 (1) of CEDAW requires “women’s 

absolute right to have ‘access to health care services, including those related to family planning’”. Nevertheless, 

the international law system has failed on supporting a hierarchical comprehension of women’s rights in relation 

to cultural and religious standards (Ginn, 2005, p. 5)24.  

Indeed, the Inter American System of Human Rights should strengthen the pattern established in Article 5 of 

CEDAW to all cases and decisions concerning women procreative autonomy, in order to identify cultural 

stereotypes embedded within domestic laws apparently neutral, especially in cases involving the analysis of 

embryos’ right to life. In general lines, both IACtHR and IACHR use to mention in their decisions and policies that 

balancing religious rights and women's rights are critical to the defense of gender equality and procreative 

autonomy. Nonetheless, they do not clarify the specific international standards related to the prohibition of 

                                                                 
22 For more details about how patriarchal religion in Western culture influenced women’s subordination and 
created unequal sexual patterns, particularly in the procreative sphere, see Stopler, 2008, p. 372-377. 
23 This author examines, critically, three theories that defend the hegemony of religious standards over equality: 
the multiculturalism, that supports the supremacy of “community’s autonomy” as a sufficient value to “override 
equality claims”; the “consensus approach”, arguing that the “political consensus in a democratic system” 
granted the supremacy of cultural and religious values; and what the author named the “consent or waiver 
approach”, according to which the individual consent to the community values imposes the need to respect 
them. Raday responds to these three theories, arguing, first, that culturalism cannot be used to build a positive 
legal system as it constitutes itself a relativist approach and could result in a “moral nihilism”. Raday also argues 
that the political consensus in the traditionalist societies is based on a patriarchal view, so questioning the gender 
equality problem is “seriously limited”. Finally, he affirms that in a context of oppressive "inegalitarian norms” 
the members of oppressed groups are not able to dissent, which compromises the legitimacy of the consent. 
Actually, women’s voice is marginalized in “the process of establishing community norms” and in the claims of 
freedom of religion “used to oppose women’s demands for gender equality” (Raday, 2003, p. 696-697, 700, 702, 
710). 
24 The same analysis can be read in  Frances Raday, op. cit., p. 676-680. 
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discrimination based on religion. Also, they do not develop effective mechanisms to apply the same standards 

to the protection of women’s freedom of conscience and religion.  

The controvert intersection between religion and procreative autonomy is being discussed in some 

Constitutional systems of democratic countries. The United States system, for example, guarantees women’s 

right to control their reproductive process, including through abortion procedures, since 1973. There is a 

historical jurisprudential and judicial debate in the country proposing that abortion right is protected by the 

constitutional clauses of freedom of religion. According to this thesis, any legislation limiting abortion right 

violates the “establishment clause”, by which States cannot adopt a particular religion or belief as a ground for 

their legislative acts25. Another example comes from the Constitutional Court of Colombia, which has developed 

an interpretation of the national legislation concerning freedom of religion that adds some important contents 

to the concept of religion itself. In face of the international standards, the Colombian Supreme Court declared as 

included in the principle of freedom of religion the right to marry and establish a family according to the own 

person’s religion or personal convictions 26 . This understanding contributes to extending the protection of 

individual freedom of conscience in private decisions regarding procreative and family planning. 

A possible analysis of the freedom of religion principle in artavia murillo case 

Understandably, Artavia Murillo decision “became a milestone in the legal battle over sexual and reproductive 

rights between feminists and religious conservative (mostly Catholic) lawyers in the Americas”. It is true that the 

IACtHR interpretation of Article 4 (1) of the American Convention of Human Rights denied the full protection of 

embryos’ life, strengthening the feminist claims to defend women’s procreative autonomy, mainly concerning 

abortion debate. It is also true that by adopting this interpretation, the IACtHR contradicted the position 

advanced by religious representatives’ arguments. In the Court understanding, “progressive protection of human 

life inside the uterus” cannot be separated from the provisions designed to guarantee the right to privacy, family 

planning, autonomy and “women’s health and well-being”  (Lemaitre, 2017, p. 3). 

Despite the inexistence of any specific clause in Costa Rica’s Constitution system protecting fetus’ life since the 

moment of the ovum fertilization, the Constitutional Chamber decided to prohibit IVF procedure within the 

country. As demonstrated in section 3.1 of this essay, the Court of Costa Rica applied, as grounds to its decision, 

a particular belief according to which human life is sacred and must be granted absolutely, even if other 

                                                                 
25 To a better understanding about this question in the North-American context, see Ronald Dworkin, 1994, 
p.150-162; John Paul Stevens, 1992, p. 30-32; and Peter Wenz, 1992, p. 195-200. Regarding United States’ 
Supreme Court decisions, in Thornburg v. American College of Obstetricians and Gynecologists, 476 U.S. 747 
(1986), judge Stevens defended the application of religious freedom’s constitutional clauses to abortion 
regulation. According to his opinion: “only a very powerful theological argument” could justify the State’s interest 
in protecting embryo’s life since the moment of fertilization. In Webster v. Reproductive Health Services, 493 U.S. 
490 (1989), Stevens expressly stated that potential life is not legitimately protected by Constitution in the whole 
period of pregnancy.  
26 Corte Constitucional. Sentencia C-088 del 3 de Marzo de 1994, M.P.: Fabio Morón Díaz (Apud Xiomara Loreno 

Romero Péres (2012, julio-diciembre, p. 215-232). La Libertad Religiosa en el Sistema Interamericano de 

Protección de Los Derechos Humanos (Análisis comparativo con el ordenamiento jurídico colombiano).  Revista 

del Derecho del Estado nº 29. Retrieved from http://ssrn.com/abstract=21904555. 

http://ssrn.com/abstract=21904555
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significant individual rights, such as procreative autonomy, are sacrificed.  

It is worth quoting the famous Ronald Dworkin’s argument according to which the protection of embryo’s life, 

mainly in its first stages of evolution, is supported by a belief in the sacred value of human life, in a way that it 

becomes inviolable. Dworkin explains convincingly that the right to life is not extended absolutely to the unborn 

in most of the democratic Constitutions. Nevertheless, procreative autonomy is regularly problematic if the 

destruction of embryos is required. That happens, states the author, not because the unborn is legally equated 

to a person, but rather because human life has an intrinsic value in itself. Hence, the destruction of pre-natal life 

represents a moral problem instead of a legal problem. Dworkin does not imply that unborn life is not worthy of 

protection. On the contrary, the author calls the attention to the fact that human life is essential in a way that 

the States may protect unborn interests, mainly in the later stages of pregnancy, but not because of its legal 

status. It is the moral status of life itself what justifies this protection, which reinforces that the embryo has no 

absolute constitutional right to life since the moment of its conception27. 

Based on Dworkin’s thesis, the prohibition of a medical procedure that implies the destruction of an embryo, 

and IVF is one of them, is invariably grounded on religion. To a better understanding of Dworkin’s view, we must 

emphasize that religion here includes any metaphysical or moral conviction embraced by those who are opposed 

to women’s right to exercise their procreative autonomy, not only beliefs coming directly from institutional 

religious groups. This is because the destruction of human life, in all its forms, is itself a metaphysical question.  

Although the State of Costa Rica invoked the potential physical and psychological risks both to women and to 

the frozen embryos produced in the IVF procedure, there is no scientific evidence proving those effects. The 

State added that the Constitutional Chamber decision did not ban all the techniques of medically assisted 

reproduction but only the ones that put at risk the right to life. However, when arguing the lack of consensus 

“regarding the legal status of frozen embryos” and insisting on its absolute protection, based both on national 

legislation and international treaties (Costa Rica, 2012a, paras 128-129 155 e 170), the State shows a clear moral 

position concerning the embryos’ lives that cannot be imposed on women.  

Therefore, prohibiting the procedure is an arbitrary restriction on the exercise of fundamental freedoms, of 

personal freedom and moral integrity, generally speaking, and of procreative autonomy, regarding the right to 

family planning. Even if it is considered that such restriction was not the direct purpose of Costa Rica’s decision, 

it was an undeniable effect of banning women’s access to IVF reproductive treatment. Also, discrimination based 

on religion, in the case, violated the equality principle, in a gender perspective, by imposing a disproportional 

prohibition on women’s reproductive project.  

Religious morality strongly influences institutional decisions, promoting, in several situations, disrespect and 

even nullification of significant women's rights. Gila Stopper shows that in the North American context, for 

example, “the constitutional separation between Church and State” lately has not been enough to protect 

                                                                 
27 Ronald Dworkin, 1994, p. 34-35. 
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women’s procreative autonomy from “the reach of patriarchal religious ideas”28. The obligation to be tolerant of 

people against procreative autonomy, when the interest of embryo’s life is involved, leads to the rejection of 

women’s right to conscience and ethical independence. Thus, it implies discrimination against women based on 

religion, disempowering them as a minority group within society. The concept of toleration cannot be 

appropriately applied to religious and cultural practices if it represents an “arbitrary and prejudiced power 

against powerless ‘others’”.  (Stopler, 2008, p. 392-395).  

As demonstrated in this study, in Artavia Murillo case the IACtHR interpreted the concept of liberty defined by 

the American Convention of Human Rights in a broad sense, including the right to “self-determination”. When 

dealing with what they consider as important in the private sphere, the individuals may “choose freely” what 

they want to do according to their own beliefs. The IACtHR developed a connection between “reproductive 

freedom” and “mental integrity” (Costa Rica, 2012a, para 142 e 147).  On the other side, it did not relate family 

life to moral or religious self-determination, which could have been established through the category of “mental 

integrity”, since mental integrity also means “moral integrity” which includes the self-conscience autonomy.   

When explaining the adopted understanding of Article 4 (1) of the American Convention on Human Rights, the 

IACtHR limited its analysis by pointing out its disagreement with the conception affirmed by the Constitutional 

Court of Costa Rica regarding the right to life of the unborn. The IACtHR put aside the existing conflict between 

religious values involved in Costa Rica’s understanding and women’s procreative autonomy. It can be said that 

the IACtHR failed on reflecting and setting a complete standard of liberty regarding reproductive rights.  

On the other hand, as mentioned previously, the IACtHR took into account that the decision of the Constitutional 

Chamber of Costa Rica was based on “metaphysical values”, since the belief according to which the embryo is a 

human being does not come from rational or legal standards. According to IACtHR, invoking a religious value as 

a ground to a legal decision would imply the imposition of particular beliefs to those who do not profess them 

(Costa Rica, 2012a, paras 188-189).  

Thus, the Court made an indirect reference to freedom of religion provisions in the international sphere. 

According to Article 2 (2) of the Declaration on the Elimination of all Forms of Intolerance and Discrimination 

Based on Religion or Belief, a discrimination act has a religious motivation when coming from any doctrine or 

belief that is not universal, meaning that every human being does not share it. This is precisely what IACtHR 

decision in Artavia Murillo declared when analyzing the right to life of the unborn and updating the interpretation 

of the term “in general” used in Article 4 (1) of the American Convention of Human Rights. The IACtHR 

demonstrated precisely the antagonism between interests of the unborn and women’s procreative autonomy. 

Moreover, the second part of the same Article 2 (2) – Declaration on the Elimination of all Forms of Intolerance 

and of Discrimination Based on Religion or Belief - clarifies that when a restriction based on religion or belief 

                                                                 
28 Stopper refers to abortion cases decided in the 1990s by the Supreme Court of the United States, specifically 
Harris v. MacRae and Gonzalez v. Cahart. In the first case, the decision prohibited federal funding for abortion 
procedures; in the second case, the decision prohibited a particular method of abortion, named “partial birth 
abortion”, regularly used in the second trimester of pregnancy. According to the author, it became clear that the 
five justices’ votes were based “on their religious beliefs” (2008, p. 391-393).  
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violates the exercise of fundamental freedoms in equal basis, even if it does not have this purpose, it implies a 

discrimination (United Nations, 1981). In Artavia Murillo case, that was apparently an effect of Costa Rica’s 

decision on banning IVF, considering the IACtHR understanding that the prohibition of IVF effectively violates the 

equality principle in a gender perspective.  

The IACtHR emphasized the need to implement a systematic interpretation of human rights international 

protection, in order to not consider the rule or document exclusively at stake on the analysis of the cases but 

also the system as a whole (Costa Rica, 2012a, para 191). As pointed out in this study, challenged Costa Rica's 

Court decision created a precedent to a particular understanding on the issue of pre-natal life in prejudice of 

women’s moral integrity. Thus, in an extended perspective, the IACtHR could have invoked an additional legal 

ground to reinforce the discriminatory religious aspect present in the national decision. In other words, the 

concept of discrimination based on religion could have been applied in Artavia Murillo decision.   

It can be seen that, in some particular decisions and policies incorporated in the international system of Human 

Rights, the IACtHR and the IACHR invoked the connection between women’s procreative autonomy and 

provisions related to the protection of freedom of conscience and mental or moral identity. Interestingly, it can 

be said that the idea of violence against women’s mental autonomy comes from a connection among many 

complex categories of human rights, such as fundamental freedoms, discrimination, violence and religious 

stereotypes29.  

Therefore, it is imperative that the International Courts on Human Rights, whenever judging their cases, try to 

expand the definition of the States’ obligation in consideration to women’s rights to health and reproduction. 

When judging Artavia Murillo case, the IACtHR could have proclaimed women’s right to use IVF medical 

technology based on, among other reasons, the non-interference of cultural and religious values on women’s 

procreative autonomy. Moreover, it could have declared the prevalence of women’s procreative autonomy over 

religious thoughts in the event of a conflict between them in the context of medical health services.  

The IACHR also has failed by not invoking expressly the need to limit the interference of majoritarian religious 

beliefs in order to promote women’s procreative rights. In Paulina del Carmen Ramírez Jacinto v. Mexico Report 

(OAS, 2007b), for example, the IACHR brought out this issue to affirm the right to abortion as an autonomous 

decision. In this case, a 14-year-old girl became pregnant after being raped, and she was indirectly impeded to 

do the abortion as she suffered all kinds of coercion coming from the representatives of the Catholic Church and 

from the health center staff itself. The law in Mexico City allows the abortion in the event of rape, but the girl's 

mother, worried about her daughter's safety, decided not to submit her to the procedure.  

In this case, the indirect violation of procreative autonomy was based on “sociocultural norms”, traditional moral 

convictions and religious rejection of the abortion practice.  The IACHR called the attention, in the Report, to the 

prevalence of procreative autonomy in contrast to majoritarian religious convictions. However, the Commission 

                                                                 
29 As mentioned in section 4.2, the Convention of Belém do Pará protects women’s right to mental and moral 
integrity, dignity and equal protection [Article 4(b), (e) and (f)], determining States’ obligation to eliminate 
cultural gender stereotypes [Article 8(b)]. Also, the IACHR issued recommendations to the States requiring 
actions to eradicate social-cultural patterns which create discrimination against women.   
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missed the opportunity to recognize the "correlation between religion and the attitudes and beliefs held by 

healthcare practitioners as being associated to reproductive rights violations” (O’Connell, 2014, p. 8). The 

Commission could have even included, in the agreement developed in the Case Report, the State’s obligation on 

regulating the allowance of conscientious objection in the abortion health care services.  

Summarizing, generally speaking, the inter-American organs of Human Rights are entitled to legitimately 

incorporate in their future documents and decisions a connection between procreative autonomy and freedom 

of religion provisions. The basis for this incorporation is supported both on specific international treaties and on 

precedents of IACHR and IACtHR.  

Conclusion 

The IACtHR’s decision in the case Artavia Murillo establishes a link between the procreative autonomy and the 

universal right to freedom. Also, it brings out gender stereotypes to the discussion of gender equality. Also, the 

IACtHR adopts a restrictive understanding about the right to life, by tying down the meaning of the phrase “in 

general” as used in Article 4(1) of the American Convention of Human Rights. Those restrictions on the protection 

of the “right to life” were necessary in order to balance the interests of the unborn with women’s procreative 

rights. Thus, as defended in this paper, the Artavia Murillo case represents significant progress regarding the 

protection of women's procreative autonomy. 

As pointed out in Section IV, the decision in Artavia Murillo builds on previous actions by the IACHR or cases 

before the IACtHR, which had already introduced recommendations to eliminate social-cultural patterns that 

promote discrimination and prevent women's access to justice. The Artavia Murillo case, however, is more 

explicit in exposing the idea of indirect discrimination. Moreover, it broadly contributes towards women's rights 

to non-discrimination before legal and political institutions, by allowing the connection between discrimination, 

the description of the damage it can produce in women’s life, and the guarantee of the exercise of their 

fundamental freedoms. With the inclusion of CEDAW, the decision also makes clear that it is not possible to talk 

about procreative autonomy without mentioning gender equality. The violation of the procreation right, in the 

case, implies gender discriminations, as stated in the decision.  

The construction of an effective regulatory standard to ensure procreative autonomy requires the composition 

of the various principles laid down in international treaties, which structure the primacy of Human Rights and 

fundamental freedoms with regard to the legal-political domain of States. Through the consolidation of the 

concept of autonomy and its connection to the individual right to mental and moral integrity, as operationalized 

in Artavia Murillo, the Inter-American system perfected its principles and strategies for identifying and 

eliminating the discriminatory aspects incorporated into the laws and judicial decisions of the States.  

On the other side, notwithstanding its important contribution to the case Artavia Murillo, the IACTHR could have 

further advanced in three particular areas considering the protection of women’s procreative autonomy and 

equal protection under the law: the definition of the limits of the right to life, the involvement of Convention of 

Belém do Pará and the link to freedom of religion international standards. 
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As described in Section III, the IACtHR could have refrained from assuming in their ruling that life begins at the 

moment of the embryo’s implantation in the woman’s womb. Although this assumption was sufficient for the 

reinstatement of IVF in this case, it may, however, complicate future court cases by setting a precedent, mainly 

in cases eventually dealing with the theme of abortion.  

In addition, in terms of broader protection of women’s rights, the IACtHR could have brought out other relevant 

articles of the Convention of Belém do Pará. This could enhance the connection between this case and the 

protection against violence provided by this Convention – in this case, moral and psychological violence resulted 

of not having access to IVF.  

Finally, the IACtHR missed the opportunity to discuss and establish an international standard regarding 

instruments to prohibit restrictions on women’s procreative autonomy due to religious values’ interference. In 

order to guarantee the access to IVF, the IACtHR could have invoked as an additional ground to the decision 

some rules extracted from the Declaration on the Elimination of all Forms of Intolerance and of Discrimination 

Based on Religion or Belief and, specifically, Article 5 from CEDAW, determining States’ obligation to eliminate 

all “cultural pattern” that can affect women’s equality.  

Nevertheless, the analysis reveals the meaningful contribution of Artavia Murillo to the understanding of the 

International System on matters of procreative autonomy. Likewise, it illustrates the relevant assistance of the 

IACtHR to the States, in order to help them build a democratic society by protecting Human Rights, by providing 

a framework to balance Human Rights, and by guiding them to assume their responsibilities in providing the due 

diligence necessary to prevent any kind of violation against Human Rights. For all these reasons, the decision 

represents a critical precedent in building a strong international standard for the affirmation of procreative 

autonomy in light of the fundamental freedoms and gender equality before the law. 
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