
 10 

The System of Selecting Candidates for 
Judges in the Selected Countries  

 

Law and Forensic Science, Volume 17 (2019/1) 

Submitted: January 21, 2019 

 

 

Beata Stępień-Załucka 

University of Rzeszow 

Abstract: The issue of the selection of judges for judicial positions seems to be an interesting dilemma of 

constitutional law. There are several models in the world, each with its own advantages and disadvantages. There 

is therefore no uniform approach by individual legislators. The author presents these systems, trying to present 

the broadest possible spectrum of activities of individual legislators. She presents selected regulations from 

countries such as the United States of America, Germany and France. The text may be an interesting point of 

reference for those legislators who are considering changes in this area. 
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Introduction  

The selection of candidates to take the office of a judge may not be accidental. Serving as a judge is related to 

exercising public authority – judicial authority. Only persons with adequate qualifications as regards knowledge 

and moral criteria seem to be proper to fulfil specific functions in the judiciary. The particular legislators, 

accepting that a judge cannot be a random person, have their own ideas as to the selection of candidates for 

that office (as I have already presented this in: Stępień-Załucka, 2019, passim). Apparently, despite many 

attempts to introduce some classification, there are basically two models of selecting candidates for judges in 

the world (for the first position as a judge): 1) based on professional experience and 2) in a competition. As for 

the first model, it basically refers to a situation when access to the office of a judge is based on the professional 

experience of the candidate in other legal professions. An interesting example in that regard are the principles 

of employing judges in the USA. In the political system of the United States of America the judicial powers are 

separated from the legislative or executive powers. Judges are independent in fulfilling their functions, which is 

guaranteed, among other things, by the specific method of appointing them and the limited options to remove 

them from the office. It has to be noted that in the American division of powers, in consideration of the major 

role of the case law in the legal system, the role of courts, and particularly the role of the Supreme Court far 

exceeds the position of the courts known in Europe (Scheb & Scheb II, 2002, p. 34). Generally the European 

common courts in their administration of justice consider and decide in civil and penal cases based on the binding 
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legal acts. Meanwhile, the American courts which establish and use precedents, create binding legal standards 

which supplement the legislative order (Westernland, 2017, passim). Interpreting the acts of the Congress and 

the executive, the courts usually take into account the rules of the case law, and in effect basically determine the 

contents of the applied and construed acts (Scalia, 1997, p. 3). This puts the American judiciary system in a 

completely different light than the European judiciary system. In Europe, the competition method is usually 

applied, as in the model example of the German and French systems. Therefore, it would be worthwhile to 

consider the principles of selecting candidates for judges, particularly if a discussion has recently been raised in 

some countries in that regard. To that end, the purpose of this presentation will be an exploration of the 

principles of selecting candidates for judges based on the aforesaid chosen legal systems. 

US judges selection  

For the beginning, we need to note that the system of access to legal professions in the USA is more flexible than 

in Europe. In the American legislation there is no equivalent of training for a judge, and acting as a judge is usually 

treated as the crowning of the legal career, frequently following a practice as an attorney-at-law (Katcher, 2006, 

p. 335-375). The very model of lawyers’ education is different, because law is usually selected as a sort of post-

graduate studies, after the completion of bachelor’s studies in any subject. The graduates of legal studies take 

the bar exam, which – when passed – entitles them to use the title of an attorney-at-law and run a legal practice 

(Rychert, 2012, p. 38). Usually after several years of practice the lawyers decide to run for an office of a judge 

(American Bar Association,  2001). 

The way of appointing judges to the office varies (Gholeh & Bury, 2016, p. 209-230). The qualifications required 

from the candidates for the office are not uniform, basically this refers to the possession of adequate education, 

practice, domicile, character or age (Siegel & Worrall, 2019, p. 170). On the federal level there is no model of 

direct selection of judges. The method of federal judges appointment is mostly determined in the Constitution, 

by way of granting the power of appointment to the executive or the legislative. In accordance with Article II.2 

of the Constitutions, the judges of the Supreme Court of the United States and any lower level federal courts are 

appointed by the President following the advice and consent of the Senate (Bodensteiner, 1983, p. 11). In 

practice, this means that any appointment by the President must be approved by the Senate. The method does 

not, however, apply to all judges, as in the federal courts also magistrate judges adjudicate, appointed for a 

certain term (usually 8 years) by a convent of district judges (Rookard, 2016, p. 569-598). Meanwhile the method 

of state court judges’ appointment is determined in state regulations. The State Constitution usually indicates 

the basic method of operation of the judicial authorities and determines the general principles of appointing 

judges, and specifically the solutions accepted by the state legislatures in separate acts (Kraśnicka, 2016, p. 144). 

The particular states have often introduced elements of judges’ selection by the citizens. That practice dates back 

to the 19th century regulations, when in 1832 Mississippi – as the first state in the USA – decided to organise a 

general election of judges of all levels only by way of appointment (Friedman, 2005, p. 81). The appointment of 

state judges usually takes place in three different ways nowadays. Firstly, a procedure of nominating judges is 

applied, where the judge is nominated by the executive authority of the State (Governor) or by the legislative 
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authority (state legislative branch). Secondly, some States apply general election, by application of two different 

election systems: 1) party-related system, which consists in the selection of judges within party elections; and 2) 

non-party-related system, which means that judges are selected in elections, in which votes are cast by the 

electorate of the specific area, however, no party affiliation is assigned to their names. Thirdly, there is also 

subject-matter selection for the appointment of judges, the so called Missouri Plan (Ware, 2009, p. 751-776), 

consisting basically in the selection of candidates for judges within a special procedure by the legislative 

committees, based on the achievements of the potential judges and subject-matter criteria. In such case the final 

nomination is usually made by the State Governor from among a short list of the candidates proposed by the 

committee. In some states the Governor’s nomination must still be accepted by the State legislative branch. 

A very interesting element of the American justice branch on a State level is general election, during which the 

entitled citizens decide whether the currently presiding judge is going to hold the office for another term, or 

whether some other person is to take the office. Such election is called retention election and is basically made 

in reference to subject-matter issues. Often – depending on the State – judges are appointed by executive 

authorities and hold the office on trial basis, and only afterwards are subjected to the assessment by the citizens. 

A positive assessment generally means another term (Aspin, 2000, p. 2). 

The federal judges are usually nominated for lifetime tenure (Article III.1 of the Constitution). The Constitution 

of the USA reads that federal judges hold their offices during good behaviour (Ross, 1943-44, p. 119). The duty 

to work full time is basically vested in them by the time they end 65 years of age. Further, they may retire or 

assume the status of a senior judge. Such judges still enjoy all of the rights and privileges, however, adjudicate 

only in the scope they feel capable to and for the current needs of the court.  In practice, many judges continue 

working on such principle even at the age of 80 or more (Yoon, 2005, p. 495-549). The only possibility to recall 

such judges is the procedure of impeachment reserved for the President of the United States and federal servants 

(Article II.4 of the Constitution). Lifetime tenure does not apply to magistrate judges who adjudicate in federal 

courts, appointed for specific terms (although they may be selected for further terms). 

As regards state court judges, holding of the office for specific term is justified. The length of a term for a judge 

varies and depends on the regulations in the respective State. The terms may not be the same even within one 

State. For example, a term for the courts in the State of New York is 14 years, Connecticut – 8 years, Nevada – 6 

years, Georgia – 6 years for the Supreme Court and Court of Appeal judges and 4 years for other judges, Colorado 

– 10 years for the Supreme Court judges, 8 years for the Court of Appeal judges, and 6 years for district judges 

(Stepień-Załucka, 2019, passim). If the particular legal acts provide for the tenures in holding the judge offices, 

the length of term differs and depends, among other things. on the judicial level (Abu Gholeh & Bury, 2016, p. 

220). Within one State the length of term is not uniform, and higher-level judges serve longer terms than the 

other judges. Basically, the particular State solutions provide for the upper limit of the judge’s age but that is not 

uniform, either. Frequently the age limit is set at 70 years (e.g. in New Jersey), sometimes 72 years (e.g. in North 

Carolina), but there are also regulations providing for the age of 90 years (Vermont). In some States there is no 

upper age limit for holding the office of a judge. The judges may, then, preside as long as their mandate in the 
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respective procedure is renewed. Moreover, in some States there is no tenure system for the office of a judge. 

For example in Rhode Island. Their law, as regards state courts, provides for holding a lifetime tenure providing 

for irreproachable behaviour (identically as in the case of federal judges) (Pratt, 1976, p. 707-720). The State 

regulations also provide for the office of a senior judge, and in many States a large number of active judges have 

such status. In the State legislations there are various legal means to deprive a judge of the office held. Among 

them there is particularly the impeachment or the recall, removal by the State Parliament by way of voting, 

removal by a Governor following the appeal of the State Parliament, or removal by a competent commission or 

by a court at the request of the commission (Abu Gholeh & Bury, 2016, p. 221). 

On the background of the American regulations, it may be seen that the participation of the society in the 

selection of judges is considerably extensive, there are also strong guarantees for the independence of judges, 

particularly as regards the federal court judges, which may be removed from office only in extraordinary cases. 

On the State level the regulations applicable to holding of office by a judge are slightly more complicated, based 

mainly on the federal model, with some exceptions for the tenure or the principles of retirement. The retirement 

of judges (retired judge status) is not obligatory for the USA judges, but is one of the basic guarantees of the 

independence of judges, being a sort of social security. Worth mentioning is the fact that American judges, 

frequently decide to be actively retired, performing the adjudicating activities much longer than the indicated 

age limit upon reaching which they may become inactive (Choi, Gulati & Posner, 2011, p. 2). 

Also significant is that in the USA, appointments for the subsequent offices occur within procedure identical to 

those of appointments for the first judicial offices (Swenson, 2006, p. 208-222). The promotion of judges depends 

on various factors, including professional achievements, length of service, or assessment of work. Judges 

appointed for specific terms are usually appointed for further terms, whereas judges appointed for lifetime 

tenure rarely change their place of work. Quite frequent are the appointments of senior judges to fulfil certain 

functions at courts of lower level compared to those in which the judges were active before, which is to improve 

the effectiveness of the courts, among other things. A promotion to a higher judicial level, particularly to the 

federal one, is usually related to political support enjoyed by the judge (O’Connel & Mc Caffrey, 2012, p. 22). 

Generally, the career of a judge in the USA is not a gradual promotion to the courts of higher instance. This means 

that a lawyer who has never held an office at any court may become a Supreme Court judge (Burnham, 2006, p. 

176-177).  

German rules 

The model of access to the judicial is significantly different in Europe (Godlewska-Michalak, 2013, p. 9-11). Most 

of the EU Member States provide for the so-called initial training for the candidate judges, often within a training 

for a judge. The method of selecting judges is also different. There are cases in which experienced legal 

practitioners are admitted, but it is not the rule. This means that access to the office of a judge is not reserved 

solely to the representatives of legal professions (Stryczyńska, 2008, p. 69-71). Here a competition model is 

mainly applied, including a judicial examination, on the one hand, and professional experience, on the other 
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hand. As a rule, the majority of the offices are occupied by professional judges, who spend most of their 

professional careers holding the office. 

A model European example of the competition method for selecting judges may be found in Germany, where 

initial training is common to all of the legal professions and only after the training completion and passing a state 

examination the lawyer may enter a training for a judge in each of the federal states. The authorities of the 

federal states may independently decide about the procedure for selection and criteria for appointment of 

judges. Upon completion of the training for a judge, a person may be appointed for a trial (Proberichter) for the 

maximum period of 5 years (§ 12.2 of the German Act on Judges). This also applies to any person who has 

previously been performing another legal profession. In accordance with § 16 of the German Act on Judges, such 

professionals may be appointed for a trial period of the maximum of 2 years (Richter kraft Auftrags). During the 

trial period, the executive authorities of the respective federal state decide where and for what term such judge 

is going to adjudicate. Holding an office for trial is a must for further appointment. After the trial term, the judges 

of federal courts may be appointed for lifetime tenure, however, not longer than by the maximum age limit set 

out in the Act (Riedel, 2005, p. 95). That means that after the trial term, the judge is entitled equally with the 

judges from other federal states to apply for a lifetime office in the state where the court they worked for is 

based (Grade, 2014, p. 165-170). The nomination for a lifetime judge is to guarantee the independence of a 

judge, in the first place (Riedel, 2005, p. 94). 

In accordance with the Act on Judges, a judge in Germany must be a German citizen who guarantees respect for 

the constitutional order and fulfils adequate knowledge requirements and possesses the necessary social 

competences (§ 9 of the Act on Judges). The methods of appointing judges in the particular federal states are 

not uniform. In the legal regulations of the particular federal states, a judge may be selected either by the 

Minister of Justice of the particular federal state, or jointly by the competent Minister and the Judges Selection 

Council operating in the respective federal state. This is ensured by Article 98.4 of the German constitution, 

reading that the particular federal states may decide that judges in their states are to be selected jointly by the 

Minister of Justice of the respective federal state and the Judges Selection Council. Such Councils exist in half of 

the sixteen federal states (Riedel, 2005, p. 94). For example, in Brandenburg, where decisions for the 

appointment of judges are made by the competent Minister jointly with the commission appointed for judges 

selection. Such commission consists of at least two thirds of the MPs and all of the parliamentary factions must 

be represented therein. The commission is chaired by the competent Minister, however, without the right to 

vote (Article 109 of the Brandenburg Constitution – Richtergesetz des Landes Brandenburg of 12 July 2011, GVBl. 

I/11, Nr 18).  

Also, on the federal level nominations for judges are made jointly with the Judges Selection Council. In 

accordance with Article 95.2 of the German Constitution, the Council decides about the nominations of judges 

for the highest-level courts (federal), i.e. the Federal Court of Justice, the Federal Administrative Court, the 

Federal Financial Court, the Federal Labour Court, and the Federal Social Court. The selection is made in 

consultation with the Federal Minister responsible for the respective court. Appointment of a federal judge 
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means that the judge becomes a professional judge. As to the principle, the person may not be removed from 

the office, and the appointment is of lifetime nature, providing that they may not hold the office for a period 

longer than the statutory maximum age, namely between 65 and 67 years of age depending on the date of birth 

(§ 48 of the German Act on Judges). As soon as the judge reaches the age, they retire (Zacher, 1983, p. 127 et 

seq.). The German law uses the term ‘inactive judge’. 

In Germany there is no National Council for the Judiciary, like for example Krajowa Rada Sądownictwa in Poland. 

The German legal system does not provide for creating an autonomous authority to safeguard the independence 

of courts and judges. The Constitution provides a series of independence guarantees, which is directly mentioned 

in Article 97.1. The Judges Selection Councils are not equivalent to similar authorities in other countries.  

The career of a judge in Germany is of vertical nature, and judges may apply for vacancies as soon as they are 

announced. In the states where Judges Selection Councils exist, the recommendation of the Council is needed. 

The system provides for three types of promotions which – due to the impossibility of promoting all judges – are 

compensated with the horizontal promotions based mainly on salary increases (Riedel, 2005, p. 99). 

Judges of the German Federal Constitutional Court are appointed in a different manner. The status of the Court 

and of the adjudicating judges is determined basically in Articles 92–94 of the German Constitution. In 

accordance with Article 94.1 of the Constitution, both houses of the German Parliament – Bundestag and 

Bundesrat – select half of the judges of the Constitutional Court each (there are sixteen judges, and the Court 

consists of two senates, each of eight judges) (Yustus, 2013, p. 57 et seq.). Pursuant to the Act on the Federal 

Constitutional Court (Bundesverfassungsgerichtsgesetz - Law of 12 March 1951, BGBl. I S. 1473), the tasks of the 

Bundestag regarding the appointment of judges have been assigned to a parliamentary commission (Kischel, 

2014, p. 67-87). The judges of the Constitutional Court may not be members of the Bundestag, Bundesrat, 

Federal Government or the respective authorities of the federal state. The judges are appointed for individual 

terms, which means that basically there is no need to fill a large number of vacancies at the same time. The 

judges of the Court must possess the qualifications for the office of a judge, whereas three judges of each senate 

are selected from among the judges of the highest judicial authorities of the Federation, with at least 3 years of 

service. The judges must be 40 years old at least. They may not connect the office of a judge with any other 

professional activity, except for academic teachers. Judges are appointed for the terms of 12 years, however, 

they may not hold the office for longer than the completion of 68 years of age (§ 4.1-3 of the Act on the Federal 

Constitutional Court). After the expiry of the mandate, they may fulfil their duties by the time their successor is 

appointed (§ 4.4 of the Act on the Federal Constitutional Court). As soon as they are 68 years old and leave the 

office, they retire. It has been emphasised in Germany, that this is an important guarantee of the independence 

of judges (Müller, 2015, p. 10 et seq.).  

French model 

The competition model of appointment for an office of a judge is also present in the French legislative system. 

In France a judicial career may be started immediately after the graduation from a university. The institution 
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responsible for the access to the profession of a judge is the National School of Judiciary, which trains future 

judges. The applicant must go through a training and pass an examination, and most of the judges are recruited 

that way. There is another way, allowing persons with adequate professional experience required from a judge 

(e.g. academic staff) to enter the judicial profession (Errera, 2005, p. 45-55).  

An important role in appointing judges in France is played by the High Council for the Judiciary (Garoupa & 

Ginsburg, 2009, p. 103 et seq.), which is an independent constitutional authority, and the creation of which was 

related to the idea of establishing an independent judiciary system (Article 64 of the French Constitution) (Errea, 

2009, p. 1). Basically, the tasks of the Council in appointing judges are significant. The High Council is chaired by 

the President of the Republic, and the Minister of Justice is the Council Deputy Chairman, ex officio. He may 

substitute the President of the Republic. The Council may propose candidates to judicial offices in the Court of 

Cassation (the First President, the Chairman of Division, professional judges, non-professional judges and clerks 

of the court) as well as the First Presidents of the Courts of Appeal and the Chairmen of the High Courts. As 

regards candidates to other judicial offices proposed by the Minister of Justice, the Council issues opinions, and 

the opinions are of binding nature (Article 65 of the French Constitution) (Fricero, 2018, p. 17 et seq.). 

The judges in the particular courts may not be removed (Article 64 of the French Constitution and Article 4 of the 

Act on the Status of Judges 1958). They hold their offices for unlimited term, however, not longer than they are 

67 years old, although some offices in the Court of Cassation may be held by the 68th year of age (Article 76 of 

the Act on the Status of Judges 1958 - this age was extended with 65 years by a law No 2010-1341 of 10 November 

2010, LOI organique n° 2010-1341 du 10 novembre 2010 relative à la limite d'âge des magistrats de l'ordre 

judiciaire). The French legal system provides that as soon as a judge reaches the age of retirement, they may 

become honourable judge, who is no longer active (Article 77 of the Act on the Status of Judges 1958). The French 

Act uses the word retirement and the judges are called juge retraité. 

 The French system provides also for the appointment of the so called “justice of the peace” who fulfil their 

functions temporarily at the courts of the lowest instances. They are appointed for 5-year terms with the 

possibility of extending the term once (Article 41.10-41.12 of the Act on the Status of Judges 1958). Also the 

Constitutional Council is subject to tenure. The Council consists of nine members appointed for the term of 9 

years, which cannot be extended (the composition and operation of the Council is regulated by the Act of 7 

November 1958 – Ordonnance n° 58-1067 du 7 novembre 1958 portant loi organique sur le Conseil 

constitutionnel). The membership of the Constitutional Council is changed every three years in one third. Three 

members are appointed by the President of the Republic, three by the Chairman of the National Assembly and 

three by the Chairman of the Senate. Except for the nine members, the Constitutional Council consists by law of 

the former Presidents of the Republic for their lifetime (Article 56 of the French Constitution). There is no 

statutory age limit for the Constitutional Council members. Whereas for the time of sitting in the Council, the 

members must resign from any other functions (François, 1995, p. 152). That is to be a guarantee of their 

independence and autonomy (Canvit, 2010, p. 3-7).  

https://www.linguee.fr/francais-anglais/traduction/juge.html
https://www.linguee.fr/francais-anglais/traduction/retraité.html
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It must be added that vertical promotions are quite frequent in France. There is a list of judges and judicial 

vacancies, and several times a year the judges receive information about the possibility of professional 

promotion. Each of the judges fulfilling the subject-matter criteria, who have completed the training, may apply 

for the vacate. An important role in that regard is fulfilled by the High Council for the Judiciary. 

Some conclusions 

A modern democratic legislator who would like to re-model their own solutions, may learn from the above 

examples. Dilemmas are encountered by the particular legislators on everyday basis when designing the reforms 

of the judiciary. The basic difference in selecting candidates for judges, related to their professional preparation 

within or without a training, is something that can surely be accommodated. In the European countries it 

happens that experienced lawyers of other legal professions take the judicial offices, but this usually refers to 

high ranks. Assuming that the office of a judge is the crowning of the legal career, perhaps the principles of 

selecting candidates for judges must be reconsidered in Europe, for example in reference to the American  
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