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Abstract: The elaboration deals with the issue of mandatory prenuptial examinations. The historical outline and 

the functions of this type of examinations were presented in the introduction, and further the analysis of the 

various concepts of regulating the mandatory prenuptial examinations, recommended by the doctrine 

representatives, was made. A brief legal and comparative outline aims to indicate how extremely important 

function such examinations play in practice. 
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Introduction 

The publication is devoted to the issues of mandatory prenuptial examinations, which, after many years, once 

again are becoming the object of interest of the doctrine. The issue is multithreaded and complex and at the 

same time controversial. Moreover, it is not feasible to examine the title problem thoroughly in a framework-

limited elaboration. The elaboration aims to explain the issue of “mandatory prenuptial examinations” in more 

detail, by referring to the arguments both for and against the idea of regulating it in the Polish law system. The 

key objective of the elaboration is to encourage the readers to initiate a wider discussion on the subject. 

The attempt of favouring the validity of introducing the mandatory prenuptial examinations to the Polish legal 

system is not an easy task. As long as, on the one hand, such examinations may be of crucial importance in terms 

of applying the principle concerning the constancy of the institution of marriage, on the other hand, however, it 

is doubtful whether the obligation of such examinations, with the need to make their results public, would not 

violate personal rights of nupturients (see Gajda i Smyczyński, 2014, p. 80; Safjan, 1974, p. 107; Stojanowska, 

2012, z. 3, p. 29 et seq.). Moreover, if the approval is given in terms of the regulation of the mandatory prenuptial 

examinations, it is still problematic to determine their scope. These are only exemplary doubts arising with regard 

to the issue analysed.  

A historical outline and functions of the mandatory prenuptial examinations 

It should first be noted that the issue of mandatory prenuptial examinations is not entirely unknown to the Polish 

legislator. Producing the results of such examinations to the Head of the Registry Office constituted, on the 

grounds of the Decree – Marriage Law of 1945 (Decree of 25th September 1945 – Marriage Law (Polish Journal 
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of Laws [Dz. U.] 1945, No. 48, item 270), hereinafter: M.L.), one of several requirements necessary to enter into 

marriage. Pursuant to Art. 10 § 1 of the Marriage Law “Prior to entering into marriage, the future spouses had 

the obligation to produce to the Civil Registrar:  

1) the proof of her/his legal capacity to enter into marriage;  

2) a written representation that there are no impediments to enter into marriage, mentioned in Art. 7 

items 1- 4 and 6;  

3) a medical certificate attesting that there are no impediments, mentioned in Art. 7 item 6”.  

Prior to formalising the marriage, nupturients had to produce a medical certificate to the competent state 

official, excluding any mental illness, mental retardation, venereal diseases and tuberculosis (Art. 7 item 6 in 

connection with Art. 10 § 1 M.L.), (See Zielonacki, 1982, p. 49). 

Despite the indicated regulations, the prenuptial examinations failed to become mandatory in Poland, as the 

Minister of Justice (Art. 11 of the provisions implementing the Marriage Law of 25th September 1945 (Polish 

Journal of Laws [Dz.U.] No. 48, item 271)) issued no relevant regulation in this respect. According to § 96 of the 

Regulation of 24th November 1945 on exercising the Registry Office Records Law and the provisions 

implementing such Law (Polish Journal of Laws [Dz.U.], No. 54, item 304, as amended), the obligation to run 

prenuptial examinations was ceased until enacting the mentioned regulation (Gajda i Smyczyński, 2014, p. 79). 

The legal regulations regarding the mandatory prenuptial examinations have been neither incorporated in the 

Family Code (By the way, it is worth pointing out that in item 13 of the Art. 9 of the Law of 27th June 1950 – 

Implementing Provisions to the Family Code (Polish Journal of Laws [Dz.U.] No. 34, item 309), it was indicated 

that: „Art. 74. (1) the Minister of Health, in consultation with the Minister of Justice and with the consent of the 

Prime Minister, may, by way of regulation, introduce in the whole country or within its certain areas, the 

obligation imposed on persons wishing to enter into marriage to produce medical certificates attesting that their 

health condition poses no threat of infecting one another with tuberculosis or venereal disease. The regulation 

shall define the rules of issuing such certificates and the bodies appointed to do so. (2) Within the areas covered 

by the obligation to produce such certificates, marriage declarations may not be accepted without producing 

such certificate to the Civil Registrar”), nor in the Family and Guardianship Code. As a matter of fact, the 

suggestions of introducing them have been contemplated by the Codification Committee, however, they have 

been finally disapproved, which was justified, most of all, with their uselessness and the lack of funds for their 

“proper application” (Gajda i Smyczyński, 2014, p. 79; Winiarz, 1985, pp. 132-133; Zielonacki, 1982, p. 49). 

Today, with the aim to limit the increasing number of divorces, there have been demands to introduce the 

mandatory prenuptial examinations to the Polish legal system. Significant functions attributed to this type of 

examinations include most of all: 

− prophylactic function, consisting in securing, mostly, the health of the offspring born in the marriage as 

well as the spouses themselves,  

− informational function, consisting in learning about the health condition of future wife/husband, mostly 

in view of infertility or rhesus incompatibility (Safjan, 1974, pp. 107-108). 

Concepts regarding the regulation of mandatory prenuptial examinations 

When considering the issue of prenuptial examinations, four concepts of their regulation appeared: 
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1) mandatory prenuptial examinations conditioning entering into marriage, the negative results of which 

would make it impossible to enter into marriage, 

2) mandatory prenuptial examinations of solely informational nature, which would be made available to 

both nupturients, 

3) mandatory prenuptial examinations, the result of which would be communicated solely to the person 

examined, 

4) no statutory injunction to have prenuptial examinations, leaving the possibility to run such examinations 

solely at the discretion of both nupturients (Safjan, 1974, p. 108). 

To opt for one of the mentioned concepts, it should be first defined precisely what specific prenuptial 

examinations should the nupturients be subjected to. Considering the health of a future family, and procreation, 

it seems that the most desired would be: the diagnosis of AIDS, mental health examination and test excluding 

infertility.  

Referring to the presented suggestions of prenuptial examinations, it should be considered that the first one is 

in conflict with the legally guaranteed principle of freedom of entering into marriage. Inadmissibility of entering 

into marriage because of the disease diagnosed in one of the nupturients, however, accepted by the other 

nupturient (provided that the disease does not constitute a negative premise for entering into marriage) would 

grossly violate such freedom (Safjan, 1974, p. 108). Moreover, the introduction of such restriction could result in 

the increased number of cohabitations (Cf. Radwański, 1990, p. 247 et seq.), which does not seem desirable by 

the Polish legislator.  

In case of opting for regulating the first suggestion, one should consider drawing up a catalogue of diseases, 

excluding the possibility of entering into marriage. The list of such diseases would have to be communicated to 

the public. Although the doctrine suggests to incorporate it in the Order, or in the Regulation of the Minister of 

Health, at the same time, doubts arise whether the importance of the legal act in question, in view of the 

importance of the issues restricting human rights and personal freedoms, would not be relatively low (Safjan, 

1974, p. 109). 

Moreover, as M. Safjan rightly raises “(…) in modern society, the scope of the tolerance towards the needs of 

each individual, including also the needs which significantly differ from the “adopted average”, should be 

increased. Thus, it seems that the scope of legal tolerance towards people who decide to live together despite 

ample flaws and weaknesses (also health-related), which may considerably complicate their life together, should 

be increased in the modern society.” (Safjan, 1974, p. 108). In taking the position on the first previously 

mentioned concept of mandatory prenuptial examinations, the author casts doubt whether the desired results 

could be achieved by it – namely, to ensure the protection of the health of a future family. Moreover, as the 

author rightly indicates, introducing the prohibition of entering into marriage because of negative examination 

results of one of the nupturients, would not result in the prohibition of sexual contacts between the partners. It 

is likely that it would result in the growth of the number of children coming out of wedlock and that “the number 

of children with heritable malformations would not be reduced (…) radically” (Safjan, 1974, p. 109). For all the 

above reasons, the first concept should be definitely rejected. 

The second suggestion regards the introduction of mandatory prenuptial examinations, the results of which 

would not condition the possibility of entering into marriage. Negative results of the medical examinations 

carried out would not constitute marriage impediment. It would serve for information only, thus each nupturient 

would be familiarised with the other nupturients’ health condition. It seems that having such knowledge should 
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urge the nupturients to consider together, whether the decision to enter into marriage is right (See Stojanowska, 

2012, z. 3, p. 30). 

It is, however, pointed out in the doctrine that the analysed concept would constitute another breach of the 

medical confidentiality rule. Moreover, it is raised that the “information about the health condition may only 

influence the decision of the nupturients provided that it is fully understood by the examined ones, however, 

this (…) cannot be achieved with the help of legal instruments” (Safjan, 1974, p. 111; cf. Radwański, 1990, p. 247 

et seq.). 

A. Zielonacki expressed a different view, being in favour of introducing mandatory prenuptial examinations, not 

limiting the possibility of entering into marriage. The author has rightly indicated that only communicating the 

results of the examinations in question to both nupturients would make it possible to achieve the desired 

objective. He rightly notes that “as many times before, only the confrontation of the examination results of both 

nupturients allows to make projections regarding the future offspring of the spouses” (Zielonacki, 1982, p. 50-

51). 

The third suggestion regarding the introduction of mandatory prenuptial examinations, the results of which 

would be communicated solely to the person diagnosed, seems therefore to be hardly important from a practical 

point of view (Similarly, Zielonacki, 1982, p. 50). The sole function, it could have, is to care for prophylaxis of each 

nupturient. As far as it may be assumed that learning about one’s examination results would help to protect the 

health of the person examined, it is, however, doubtful whether it would make a real impact on the protection 

of health of the future family or lead to more in-depth reflection on entering into marriage. 

The last, fourth concept, imposes on the nupturients no obligation to run prenuptial examinations. It is 

functioning currently (Safjan, 1974, p. 108). Its practical importance is marginal. 

The demand to introduce mandatory prenuptial examinations to the Polish legal system is motivated by too 

broad content of Art. 12 of the Family and Guardianship Code, regarding one of the impediments to marriage – 

mental illness and mental retardation (See Zielonacki, 1982, pp. 82-83. More about this obstacle Bosek, 2011, 

pp. 42-60). At the same time, interpretation issues are pointed out, resulting from the fact that the legislator 

used vague terms of “mental illness” and “mental retardation”, which makes it difficult for the Civil Registrar to 

decide whether a given person may enter into marriage, or not. As, in practice, the Registrar acts as the body 

which is to make sure whether the nupturients are the persons eligible to enter into marriage. If the Registrar 

neither recognises any mental illness or mental retardation of any of the nupturients (which is not an easy task 

at all), nor has any other doubts concerning the existence of marriage impediments, the Registrar has the 

obligation to solemnize the marriage. The difficulties of detecting the impediment in question, resting in the Civil 

Registrar, largely result also from the fact that the Registrar does not have to be medically qualified and that the 

physical appearance of the nupturients itself often does not allow to conclude whether the given person suffers 

from mental illness or mental retardation (Zielonacki, 1982, pp. 82-83). 

Some doctrine representatives raise that it would be well-founded to incorporate into the Family and 

Guardianship Code a reference to the Regulation which would include the list of mental illnesses endangering 

the health of spouses and their children, thus limiting experts to establish freely in the cases in question. But 

again, doubts were raised with regard to the possibility of restricting “significant rights of an individual” by the 

act of lower importance than the Law (Bosek, 2011, p. 49). 

W. Stojanowska made interesting observations regarding the validity of imposing on the nupturients the 

obligation to run medical examinations, the results of which would constitute a proof in the case from the Art. 

10 of the Family and Guardianship Law (thus issuing to a 16-years-old woman a permission to enter into 

marriage). The author raised that “the obligation would be of a different nature than the mandatory prenuptial 
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medical examinations regarding all nupturients, the results of which would not influence entering into marriage 

and would be left to the discretion of the nupturients whether to decide to cancel the marriage or not”. She 

indicates that the results of the examinations, constituting the proof in the indicated category of cases, would 

be each time evaluated by the court, thus being able to affect the decision in a certain case (Stojanowska, 2012, 

No. 3, p. 104). 

The demand to introduce mandatory prenuptial examinations of eugenic and prophylactic nature was also 

submitted by K. Piasecki (Piasecki, 2011, p. 301). 

Here, a number of general comments should be made with regard to eugenics. The one “established by Francis 

Galton (…), based on negative attitudes towards human weaknesses, intellect shortfalls, lacks of fortitude and 

strong will” (Rzepa i Żaba, 2013, p. 67), “is the science about refining the human race. It strives to find ways to 

limit the procreation of this part of humankind being a burden for the society” (Bielawski, 1935, pp. 226-228 

cited after Rzepa i Żaba, 2013, p. 72). Based on Galton’s theory, two types of eugenics have been distinguished: 

− positive – which basically entails encouraging talented individuals to reproduce, 

− negative – which entails discouraging crippled individuals to reproduce (Rzepa i Żaba, 2013, p. 68. In 

their considerations, the authors refer to the following paper: Galton, 1869). 

Eugenic idea has quite quickly spread over the entire world. In connection with it, inter alia, dysgenic persons 

who could encumber their children with negative genes were prohibited to enter into marriage. People suffering 

from, inter alia, epilepsy, schizophrenia, heart disease, tuberculosis, syphilis, gonorrhoea, but also alcoholics, 

drug addicts and even poor people were prone to eugenic risk (Rzepa i Żaba, 2013, p. 68 and the literature cited 

there). 

Advocates of eugenics emphasised its essential practical values, i.e.: 

− preventing the spread of mental illnesses, 

− combating venereal diseases, 

− preventing the spread of alcoholism and drug addiction, 

− preventing the development of hereditary diseases (Rzepa i Żaba, 2013, p. 68. In their considerations, 

the authors refer to the paper as follows – Zaremba Bielawski, 2011). 

The advocate of the eugenics movement was the doctor Leon Wernic, a well-known promoter of prenuptial 

guides. He (as the first one), submitted in 1907 the demand to introduce the prohibition of entering into marriage 

by dysgenic persons. Owing to him, the Polish Eugenic Society was established, headed as the President by 

himself (in 1923) (Rzepa i Żaba, 2013, pp. 69-70 and the literature cited there). 

Suggestions concerning the content of the eugenic law have been modified many times, however, they have 

always oscillated around the demands as follows: 

− introducing the prohibition of entering into marriage by sick persons, 

− implementing mandatory prenuptial counselling, 

− ensuring material aid for the “eugenically valuable” people, 

− introducing, in exceptional cases, compulsory sterilisation (Rzepa i Żaba, 2013, p. 72). 
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In France, during the inter-war period, there were several attempts to force through the ideas of introducing 

mandatory prenuptial examinations of eugenic nature. The advocate of this type of idea was Adolphe Pindar, 

who, in 1920 and 1924, elaborated the projects regarding the examinations in question. They were controversial 

as they provided for the requirement stating that nupturients should submit a medical certificate attesting their 

health condition prior to entering into marriage. Therefore, they enabled a physician (by not issuing the 

certificates in question) to “oppose” against entering into marriage by certain persons. Prenuptial examinations 

provided for in the projects, had the objective to verify whether nupturients do not suffer from any venereal 

illness and thus whether they “are fit” for living together. In 1932, another, more liberal project regarding the 

examination in question was submitted, which, this time, deprived physicians of the right not to issue the medical 

certificate, even if the results of the prenuptial examinations were negative. Georges Schreiber and Justin Godart 

were its authors. Similar to Pinard’s project, it was disapproved by the deputies. Not until 1942, a Law imposing 

on the nupturients the obligation to submit the certificates of prenuptial examinations, was adopted in France. 

The solutions adopted by the Law were mostly based on the project by Godart and Schreiber (Popowicz,  

http://www.teolo giapolityczna.pl/kamil-popowicz-krotka-historia-eugeniki-we-francji-tpct-24-[access: 02.01. 

2018]). 

At the beginning of the 20th century, in numerous European legislations (inter alia, in Swedish) eugenic acts were 

adopted, which forbid insane persons, people suffering from epilepsy and venereal illnesses to enter into 

marriage (Rzepa i Żaba, 2013, p. 70). 

Stringent stance regarding the introduction of the mandatory prenuptial examinations to the Polish legal system, 

despite the one cited by M. Safjan, was also taken by Z. Radwański. The author noted that the obligation to make 

such examinations could influence the decline in the number of marriages. Moreover, according to Z. Radwański, 

it does not seem that it could really protect the spouses against being infected with sexually transmitted diseases 

due to the fact that in today’s world, living together often starts prior to entering into marriage (Radwański, 

1990, p. 247 et seq. The author indicated however that if there was AIDS epidemy in our country, the mandatory 

prenuptial examinations could be legitimate. In broader sense Krajewski, 2009, p. 208 et seq.). 

Opposite view was presented by T. Sokołowski, according to whom, the introduction of mandatory prenuptial 

examinations is well-founded mostly in two respects: 

− general clause of the best interest of a child and 

− protection of the health of future spouses (Sokołowski, 2003, p. 7 et seq.). 

The author raised that the health and life of one of the spouses is a personal interest far more important than 

the right to privacy of the other spouse. Moreover, he referred to the legislation of the United States, indicating 

that in almost all states, the obligation of submitting prenuptial examinations by the nupturients was introduced 

(Sokołowski, 2003, p. 7 et seq.). 

Interesting observations arise after analysing the results of the surveys run by W. Stojanowska (Stojanowska, 

2012, z. 3, p. 37 et seq.), regarding the consent of respondents to run prenuptial examinations. 120 nupturients 

participated in the survey. To the question: “could the concealment of an illness make you absolutely decide to 

refrain from entering into marriage?”, more than half of the respondents replied in the affirmative. To a similar 

question, more specific this time – regarding the concealment of infertility, 39.2% respondents replied in 

affirmative. Most of the respondents would agree to be subjected to voluntary prenuptial examinations. The 

author inquired about the consent to various types of tests and the answers were as follows: 

− the larger number, i.e. 83.3% of the respondents would agree to be subjected to HIV testing, 
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− slightly less, i.e. 78.3% of the respondents would agree to be subjected to tests aiming to detect 

hereditary illnesses, 

− 75.8% of the respondents would agree to be subjected to venereal illnesses diagnosis tests, 

− 74.2% of the respondents would agree to be subjected to psychological and psychiatric tests 

(Stojanowska, 2012, z. 3, pp. 38-39). 

The results of the survey encourage the following reflection – nupturients are truly interested in prenuptial 

examinations. W. Stojanowska, opting for the introduction of prenuptial medical examinations to the Polish 

practice, demands that, in view of the time such tests consume, the waiting period should be extended, which 

the legislator refers to in Art. 4 of the Family and Guardianship Code, up to 3 or 6 months (Stojanowska, 2012, z. 

3, pp. 56-57). 

Mandatory prenuptial examinations – comparative legal outline 

A limited number of European countries have introduced to their legislations the obligation of prenuptial 

examinations. Relevant legal regulations may be found in French law. Pursuant to the provision of Art. 63 of the 

French Civil Code, a Civil Registrar, prior to solemnizing the marriage, has the obligation to collect from a woman 

and a man the medical certificates authorising them to enter into marriage. If the official fails to meet the 

obligation imposed on him/her, he/she may be penalised with a fine. The obligation to run the described 

examinations was also introduced in Belgium and some Scandinavian countries (Bosek, 2011, pp. 48-49). 

Interesting solutions regarding the mandatory prenuptial examinations have been adopted in China. The tests in 

question boil down to three stages: 

− an interview run by a physician with nupturients,  

− relevant physical tests and  

− health education (Hesketh, 2003, pp. 277-279, https://www.ncbi.nlm.nih.gov/pmc/ 

articles/PMC1125129). 

During the first stage a physician fills out a relevant form, including questions such as for example questions 

regarding hereditary diseases and mental problems. The second phase includes a fairly wide range of physical 

examinations such as for example: weight and height check, pressure test, sexual features test (ovary and uterus 

in women and testicles in men). Liver function test is also usually carried out. Sometimes, chest and abdominal 

cavity X-ray is done. After the tests, there is another phase devoted to prenuptial health education. Typically, it 

is carried out in a form of screening films about healthy children and children with disabilities to make the 

nupturients aware what should be done to prevent such misfortunes (Hesketh, 2003, pp. 277-279, 

https://www.ncbi.nlm.nih.gov/pmc/ articles/PMC1125129). 

Mandatory prenuptial examinations are controversial as on the one hand, they may violate human rights and on 

the other hand, they are extremely important, even if considering health protection of the spouses and their 

future offspring. There are definitely more arguments for the need to run such examinations. These mostly 

include: 

− diagnosis and treatment of illnesses not detected beforehand, 

− preventing in any way possible or limiting the transmission of illnesses to the future spouse and their 

offspring, 

https://www.ncbi.nlm.nih.gov/pmc/
https://www.ncbi.nlm.nih.gov/pmc/
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− health education (Cf. Hesketh, 2003, pp. 277-279, https://www.ncbi.nlm.nih.gov/ 

pmc/articles/PMC1125129 and the literature cited there; Saidon, Kamaruddin, Arifin, Ibrahim i Sahari, 

2015, p. 130). 

Depending on the results of the prenuptial examinations, nupturients in China may obtain a medical certificate 

admitting them to enter into marriage or may not obtain such certificates or the certificate obtained by them 

may be deferred until one of the nupturients is completely cured (Hesketh, 2003, pp. 277-279, 

https://www.ncbi.nlm.nih.gov/pmc/articles/ PMC1125129). 

Some countries decided to introduce mandatory prenuptial HIV screening. These include Guinea, Bahrain, Saudi 

Arabia, United Arab Emirates, Ethiopia and Democratic Republic of Congo (Saidon, Kamaruddin, Arifin, Ibrahim i 

Sahari, 2015, p. 130. The authors refer to Open Society Foundation. (2010). Mandatory Premarital HIV Testing, 

an Overview (pp. 1-10)). 

The obligation to run prenuptial HIV screening has both large number of supporters and critics. The former raise 

that the tests are desired considering the fact that they allow to detect HIV virus and thus a treatment process 

may be commenced. Early detection helps to extend the life and improves its quality. It may also prevent from 

transmitting the disease to the future spouse and offspring. Critics, on the other hand, indicate that introducing 

the obligation of prenuptial medical examinations is contrary to human rights, guaranteed by international 

regulations, including, inter alia, Art. 17 of the International Covenant on Civil and Political Rights as well as Art. 

12 of Universal Declaration of Human Rights (Saidon, Kamaruddin, Arifin, Ibrahim i Sahari, 2015, pp. 129-130 and 

the literature cited there). 

As a curiosity, it is worth to note that in Bahrain a fine is provided for the nupturients who failed to run prenuptial 

examinations for certain “hereditary and infectious diseases” (Saidon, Kamaruddin, Arifin, Ibrahim i Sahari, 2015, 

p. 134). 

Summary 

The issue of mandatory prenuptial examinations is a multithreaded and complex matter. Even if it is not easy to 

opt strongly for regulating the issue within the Polish legal system, it is, however, reasonable to run a broader 

debate on the analysed scope. The studies run by W. Stojanowska show that the nupturients themselves are 

interested in the examinations described (Stojanowska, 2012, z. 3, p. 37 et seq.). 

The examinations in question would have the important function of informational and prophylactic nature (See 

Safjan, 1974, pp. 107-108). All this, argues in favour of the relevance of re-considering the idea of regulating 

them within the Polish legal system. It should be considered highly desirable to demand the introduction of 

mandatory prenuptial examinations, the results of which should be communicated to both nupturients, for only 

then the examinations would reach the set objectives (Cf. Zielonacki, 1982, p. 50). 
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